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Introduction

Philosophy of Manual

This manual has been prepared to assist legal services lawyers who are representing

students whose rights have been curtailed or violated by school authorities. .

The staff preparing this manual, because it is located at the Center for Law and Education,

typically' hears of the worst cases -- that is, the worst examples of school official ex-

cesses and arbitrariness. Thus, it is possible that implicit in these writings is an

assumption that students usually act in good faith and are pursuing constitutionally pro-

tected rights, while school officials often act arbitrarily or repressively. We recognize

that in most situations the facts are not quite that simple, and we leave it to the lawyer

who is reviewing an actual complaint to determine whether or not there was a violation of

the student's rights. Sometimes, it will be the lawyer's function to advise the student

that he or she acted excessively, and that the law offers no protection. If, however,

our underlying assumptions are in harmony with the fact situation before the lawyer, then

this manual will assist in identifying the best legal theory for the case, the judicial

precedent, and suggested language for pleadings.

fi
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Scope of Manual

This manual deals with students' first amendment rights, their rights in disciplinary cases,

and some pon-disciplinary probleMs arising under the equal protection clause. Parts I through

VI are limited to cases arising in public schools and state-operated_ universities. The most

important material -- from the standpoint of numbers of probleis which-arise in legal services

offices -- are dealt with in Parts III and IV, covering the substantiVe and procedural rights-of

students under the United States Constitution.

Part III has four major subdiviiionS: III(A)- deals with students' rights under the
0

ft

*Throughout this manual cases involving students in high
0
schools, colleges and universities

are- treated as essentially the same. The basic rights are the same,oand the institutional needs
are the same. Moreover, there are hardly any cases where the decision has turnedon the age
and status of the student. On a few occasions courts have commented that the rule might have
been different in another setting. Special considerations for more youthful audiences in'obscen-
ity cases are alluded to An Part III(A)(2), for example. Sometimes, too, more youthful age might
require more stringent safeguards of procedural due process, requiring, for example, a right to
counsel in a greater number of situations. As the federal district court said in the Sullivan
.case, "the high School student perhaps even more than the university, student needs careful ad-
herence to concepts of procedural fairness and reasonableness by school officials.". Sullivan
v. Houston Ind. Sch. Dist., 307 F.Supp. 1328, 1343 0.D. Tex. 1969) approved,in 475 F.2&1071
(5th Cir. 1973). One decision which held that summary suspension of high school students could be
tolerated where they would not be for university students was vacated by the Supreme Court and
implicitly overruled in Goss. See Banks v. Board uf Public Instr., 314 F.Supp. 285, 291-93
(S.D. Fla.- 1970), vacated on other grounds, 401 U.S. 988 (1971). Compare with Goss v. Lopez,
-419 U.S. 565 (1975). Finally, the case -.of Breen v. Kahl, 296 F.Supp. 702, 706 (W.D. Wis. 1969),
affirmed, 419 F.2d 1034 (7th Cir. 1969), cert. denied, 398 U.S. 937 (1970), is pertinent. The

couxt rejected school officials' arguments that students should be treated differently than adults
because of their age, and invalidated school hair regulations. The court said, id. at 707:

But it must not be forgotten, however small the community, however familiar to one
another the characters in the drama, that when a school board undertakes to expel
a public school student, it is undertaking to apply the terrible organized force of
the state, just as surely as it is applied by the police, the courts, the prison
warden,, or the militia.

For the most part, then, there seems to be no good reason for differentiating between the rights of
high school and college students. For a discussion. of the only cases found where,Age did seem to
operate against a student, see infra at pp. 213-15 (dormitory living requirements). See also infra

at p. 49, 51 -(standards in obscenity-cases and-similar cases), and infra at pp. 176-77 (equilpro-
tection cases).

t1
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first amendment, and contains six separate notes on various topics concerning first amendment

problems. Part III(N) deals with the student's right to privacy under the fourth and

fourteenth amendments. This part is concerned with locker, dormitory, and personal searches.

Other invasions of the personal sphere are discussed under Part III(D) (Substantive Due

Process) -- the right to determine one's appearance, the right to be free of school regulation

when off campus, the right to be apprised of school rules before a situation arises in which

they might be broken (which appears in the note in Vagueness). These have been grouped together

In a separate part on substantive due process because none are specifically covered by any

one amendment to the constitution. For example, we considered the grooming cases, which

involve an open and public act, as not really "privacy" issues as they are frequently classi-

fied, but a right derived from the first, fourth, ninth, and fourteenth amendments. It is

perhaps better characterized as a "right to self-determination." Part III(C) discusses the

general approach to equal protection problems, and provides A series of examples 1-- sex

discrimination, race discrimination in disciplinary actions, and the like. It does not cover

the subject of school desegregation decisions, which is too vast and specialized an area for

treatment here. The Center has been involved in desegregation cases and is able to offer

assistance to legal services lawyers in that area. This section also does not cover problems

of classification and tracking, which are treated in the manual, CLASSIFICATION MATERIALS

(revised ed. Sept., 1973) which is available from the Center. Part III(C) also discusses the

equal protection problems created by requiring girls to take home economics courses and

excluding then from interscholaitic athletic competition.

Part IV, another major part, deals with procedural due process. It includes a copy

of Goss v. Lopez, the landmark Supreme Court decision dealing with short tern suspensions, the

plaintiff's brief filed with the High Court, and our analysis of Goss. In addition, there is the

most comprehensive listing to date of lower court decisions dealing with individual elements of

due process required for more severe punishment.
/////

Part II -- Inherent Limits on School System Authority -- deals with the legil theories which

might be useful when no federal constitutional right is clearly involved. It discusses rules

created primarily by.state courts interpreting implicit state constitutional requirements that

school officials only act when authorized to do so -- an argument which closely parallels argu-

ments to be made when pursuing "substantive due process" rights. Part V deals with punishments

generally, including substantive arguments for invalidating certain kinds of punishment al tether.

Part V also deals with substantive considerations when analyzing more esoteric behavior control

methods employed by schbol authorities -- primarily the administration of behavior modification

drugs to students and the use of psychological testing. Part VI lists the remedies that courts

have granted in var s student rights cases, including damages. The landmark case of Wood v.

Strickland, decided by"the Supreme Court this year, is reproduced here. Part VII analyzes the

legal theories avails e to a student enrolled in a privately, operated school or university.

Finally, there is an aplifndix containing numerous examples of typical language used in pleadings.

3
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This manual has been prepared primarily to aid in writing complaints for federal liti-

gation and briefs; it will also be useful as a guide to fashioning relief, whether agreed

upon by the parties or ordered by the court, wherever there is a desire to follow judicial

precedent. The manual does not attempt to provide assistance in choices between federal or

state courts, judicial rules related to abstention, Jurisdiction, and the like, tactics,

pre-trial or trial problems of discovery, evidence, and similar matters. Legal services

lawyers faced with such problems are invited to call us for consultation; they might also

consult materials prepared by the Legal Services Training Program. This manual dots not

analyze student rights originating in state constitutions and state legislation. We

have collected some material in this area and, again, the legal services lawyer should contact

us for assistance. The lawyer should also consult local statutes and cases if a state legal

theory seems more promising. Finally, of course, the federal cases cited here are valid in

state courts, uhich are bound to follow the federal constitution. We also frequently cite

state cases, but for practical reasons these references are not as thorough or complete as

our references to federal cases.

Other Center Publications

This manual supercedes our prior publication on student -rights, the STUDENT RICKS

LITIGATION 11,17ET, which is out-of-date. Those familiar with that publication will note that

there is virtually 'no overlap between the two publications. Indeed, judicial interpretation

of constitutional requirements in student cases has proliferated and become much more

sophisticatedthan it was at the time the prior publicaticd was issued. In addition, a number

of important decisions have come down from the Supreme Court which promise to permeate all

legal disputes between students and schools in the general areas covered in this ,manual. The

reader feadvised to destroy the earlier packet, or indicate on the cover that it is

obsolete:

This Manual can be kept up-to-date by consulting the EDUCATION LAW BULLETIN, distributed

by the Center.every six to eight weeks, which contains case summaries in over fifty areas of

education law. At least one copy of theBULLETTN.Is sent routinely to each legal services

office and back-up center.*

*Editor's postscripti Issue no. 4 of the ED.L.BULL. was published prior to the printing of

this manual. Supreme Court decisions have been inserted into the text. Others are noted here:

,Thonen v. Jenkins, cited infra at pp. 48, 55 & 67, reheard ind appealed on issue of damages and
attorney's fees. Infra at p. '51; ED.L.BULL. 87.

,

- Carnes v. Kentucky, cited Infra at p. 158 resulted in summary judgment for defendants at dis-

trict court level. ED.L.BULL. 97. This decision is being appealed.

Zeller v.- Donegal Sch. Dist. Bd. of Educ. modifies the third circuit rule in hair cases as
stated infra at p. 207. ED.L.BULL. 108.

(postscript continued on.p.6)
4
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Citations and Form

The notes written specifically for this manual generally follow the style nest Lawyers

use in brief writing. That is, citations are included the text and few footnotes are

used. Infra and suvra are seldom used on the assumption that sone lawyers may borrow

select passages for their briefs, and will not necessarily be using the passage where a

case was first cited. Also, to facilitate incorporation into brief., different subject matter

often begins on a new page.

The material which was written or revised especially for this volume will be signed

and dated at the end of each section by the author: the date indicates the point at which

cases were finally shepardized to determine whether appellate review had taken place.

A. a general rule we are following the form recommended In A UNIFORM SYSTEM OF

CITATION, (11th ed., 1973) except that we deviate because we are not typesetting this manual

f, what should be in italics is underlined, and what should be in large and small capital

letters is in uniform-sized capital letters). It should be noted that the UNIFORM SYSTEM

OF CITATIONS requires that where a case is appealed in the same Year, only the appellate

court date is indicated. Thus, dates are sometines deleted under this rule. Ne also

developed additional rules on abiwuviations of case names.

P.M. Lines, Manual Editor
Center for Law and Education
August 29, 1975
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postscript continued from p.4)

creenhill v. I-dilev, cited at p. 222, was reversed. Er.L.Bru. 109.

Wcod v. Strickland. cited at pp. 224. 231. 235 6 249, designated as Strickland v. Inlo on
remand. resulted in a circuit court finding that due process was violated, and a remand to
district court for furtncr proceedings on the question of damages and defendants' immunity.

199. Note circuit court held subsequent hearing did not cure defects of first.

Sweet v. Childs. cited at p. 224, was re-affirmed in the light of Goss. ED.L.BULL. 110.

Several new cases have also cote dom. See Dixon v. Youngstown City Bd. of Educ., ED.L.BULL.
85-R4 (17.hio corporal punishment statute voided)(see infra at pp. 323-38); Futrell v. Ahrehs.
ED.L.BULL. 94 (upholding rule restricting visits from opposite sex in dormitory roosis)(see
pp. 213-16, infra); Stevenson v. Board of Regents (judgment against a doctoral candidate who
failed qualifying examination), ED.L.BULL. 98 (see p. 222, infra); Bailey v. Lloyd (upholding
higher fees for non-residents), ED.L.BULL. 99 (see p. 177, infra); Vorcheimer v. School Dist.
of Philadelphia (denying presence of sex discrimination in sex segregated schools), ED.L.BULL.
100 (see p. 161. infra); Berrios v. Inter American Univ. (state action issue), ED.L.BULL. 106-07
(see pp. 365-74, infra); Slaughter v. Brigham Young Univ.-(sane); Braden v. Univ. of Pittsburgh
(same); Mitchell v. King (vagueness) ED.L.BULL. 112 (see pp. 193-206, infra); Dorsey v. Bale
(grade reduction as a punishment was found to be ultra vises), ED.L.BULL. 115 (see infra p. 12,
339-41).
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IL Inherent Limits on

School System Authority

Introduction

Some problems do not lend themselves easily to a traditional constitutional analysis. This

occurs where (1) the student was not attempting to pursue a right under the first amendment;

(2) there is no right to privacy as the student's misconduct was shamelessly public; (3) there

is no question of a denial of equal protection because all students in comparable circumstances

are treated equally badly; and (4) there is contrary or no direct precedent under the due process

clause. Such are the cases where school officials have attempted to suspend a student for

shenanigans away from the school premises and during non-school hours. Or school offiCials have

attempted to control a student's more personal life by disciplining the student for natters

which have nothing to do with his or her status as a student -- e.g., marriage, non-marital

liaisons, pregnancy and parenthood. Or the school has a valid basis for punishing a student,but

has chosen a punishment that far exceeds the wrong committed -- such as expulsion for breaking a

window, or corporal punishment for littering on school grounds.

In these situations, a "nonconstitutional" analysis might offer the best theory for a law-

suit. The central issue in such an analysis is whether school officials are acting within the

scope of their authority. School officials, like any other local governmental officials, may

only do that which the state has authorized them to do. If there is no statute which expressly

or impliedly authorizes the school board to act, they are ultra vires -- beyond the scope of their

authority. Likewise, principals, teachers, other staff and non-school persons should be acting

pursuant to some clear authorization from the school board, and the act of these subordinates

must be an act which the school board has authority to delegate to others. Finally, if the act is

not authorized by the legislature, the school may still attempt to justify it on the basis of the

doctrine of in loco parentis, which presumes that parents have delegated their responsibility and

authority over their kids when they place the kids in school. Asaill be discussed below, both

of these doctrines are ancient, but while the ultra vires rule remains in harmony with changing

conditions, the in loco parentis rule does not.

* See Goldstein, "The Scope and Sources of School Board Authority to Regulate Student Conduct and
Status: A Nonconstitutional Analysis", 117 U. PENN L. REV. 373 (1969)

7
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In Loco Parentis

Under the in loco parentis doctrine, school officials nay take whatever disciplinary action

parents night take. The rule -- resting on a presumption that parents have delegated their

authority to school officials -- is of doubtful validity in public school systems in today's

context. it was developed prior to the advent of compulsory education laws, in a day when

parents voluntarily placed a child in school. See Goldstein,"The Scope and Sources of School

Board Authority to Regulate Student Conduct and Status: A NonconstitutionalAnalysis", 117 U.

PENN. L. REV. 373, 425-26 (1969). Today when both parents and child are compelled to utilize

the public school system (or pay for an aCceptable alternative), there should be no presumptions

of implied consent to disciplinary procedures or punishments: " . . . the doctrine is of

little use in dealing with our modern 'student right' problems." Zanders v. Louisiana State Bd.

of Educ., 281 F.Supp. 747, 756 (W.D. La. 1968)(college case).

In any case, where the parents express their disapproval of school rules or procedures, the

school should be absolutely precluded from citing in loco parentis as the source of its authority.

Breen v. Kahl, 419 F.2d 1034, 1037-38 (7th Cir. 1969), cert. denied, 398 U.S. 937 (1970):

Since the students' parents agree with their children that their hair can
be worn long . . . , in the absence of any showing of disruption, the doctrine

of "in loco parentis" has no applicability.

See also Glaser v. Marietta, 351 F.Supp. 555 (W.D. Pa. 1972) (corporal punishment); State ex.

rel. Bowe v. Board of Educ. of Fond du Lac, 63 Wis. 234, 23 N.W. 102 (1885)(suspension for refui-

al to carry firewood).

Because of the age and maturity of university students, courts have also found the in loco

parentis doctrine "no longer tenable" as applied to then. Buttny v. Smiley, 281 F.Supp. 280, 286

(D. Col. 1968).

Finally, in jurisdictions where the in loco parentis doctrine is nonetheless accepted, the

school may still exceed the scope of this presumed authority by acting in bad faith or unreason-

ably:

. . . there must be no malice and there must be reasonable grounds and the
punishment must not be excessive, but commensurate only with the offense.

Marlar v. Bill, 181 Tenn. 100, 178 S.W.2d 634, 635 (1944). See also Johnson v. Horace Mann

Mutual Insurance Co., 241 So.2d 588 (La.Ct.App. 1970)(corporal punishment "excessive and unreason-

able"); Guerrieri v. Tyson, 147 Pa. Super. 24 A.2d 468, 239 (1942)(damages for treatment of in-

fected finger by scalding); Phillips v. Johns, 12 Tenn.App. 354 (1930)(damages for wrongful

search); Axtell v. LaPenna, 323 F.Supp. 1077 (W.D.Pa. 1971)(suspension for long hair).

In general, the in loco parentis doctrine has fallen into disuse, as it should. Where it is

cited in the decisions, it is. usually in dicta, the court having decided the case on other bases.

Thus, the real source of school authority is to be found in state law.

8
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The Ultra Vires Doctrine

It is a universal truism that legislatures legislate. This power is given to them by

federal or state constitutions.. Courts have prudently interpreted that to require that only

legislatures legislate. The administrative branch executes the task which the legislation

specifies for it.

The rule that an agency may do only that which the legislature has authorized can be traced

to state or federal constitutional provisions assigning specific, separate powers to the legisla-

tive and administrative branches of government, and to a general need to assure democratic

control of the administrative branches of governments. Its rationale and definition is straight-

forward:

. . [A]II administrative authority is conferred (directly or by implication)

by a statute. Thus at the outset, the legislature perforce exercises some
degree of control, because in enacting the statute the legislature must, in
broad outline at least, define the field in which the agency will operate and
must state the objective. sought to be accomplished. Administrative action

clearly outside the delegated field or not designed to achieve the legislative
objective would, in an appropriate judicial proceeding, be held invalid as
being outside the power delegated. Legislature and judiciary here combine to

prevent the administrative agency from acting ultra vires.

GELHORN AND BYSE, "ADMINISTRATIVE LAW: CASES AND COMMENTS (6th ed. 1974) at 58.

See also Board of Directors of the Indep. Sch. Dist. of Waterloo, Ia. v. Green, 259 Ia. 1260, 147

N.W.2d 854 (1967); Coggins v. Board of Educ. of City of Durham, 223 N.C.763, 28 S.E.2d 527 (1944);

Alexander v. Thompson, 313 F.Supp. 1389, 1397 (C.D.Cal. 1970); and Goldstein, "The Scope and

Sources of School Board Authority to Regulate Student Conduct and Status: A Nonconstitutional

Analysis", 117 U. PENN. L. REV. 373 (1969).

This doctrine applies in the school context. Grigsby v. King, 202 Cal. 299, 260 P; 789,

791 (1927):

[A] board of school trustees . . . is merely an administrative agency created

by statute and invested only with the powers expressly conferred, subject to
the limitations thereto attached by the Legislature.

See also Paterson v. Board of Trustees, 157 Cal. App.2d 811, 321 P.2d 825 (Dist.Ct.App. 1958);

Cf., Elder v. Anderson, 205 Cal. App.2d 326, 23 Cal. Rptr. 48, 52 (Dist.Ct.App. 1962).

Indeed it has long been established that an administrative or ministerial agency --

. . . may not "vary or entarge the terms or conditions of [the] legislative

enactment," . . or "compel. .that to be done which lies without the scope of -

the statute."

Knudsen Creamery Co. v. Brock, 37 Cal.2d 485, 492 -93, 234 P.2d 26 (1951).

Another form of the ultra virem rule specifically applies to elected governments which are

subdivisions of the state. This form of the rule is generally known as Dillon's rule, after the

treatise writer who formulated it.

9
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The authority of municipalities to enact particular ordinances must be
(1) expressl: granted, or (2) clearly implied as necessarily incident to the
,..awers expressly granted, or (3) indispensible to the purposes for which
municipalities are created . . .

DILLON, COMMENTARIES ON rHE LA'. OF MZNICIPAL CORPORATIONS, SEC. 89 (1st ed. 1890). See also 2

McJILLIN, THE LAW fiF MUNICIPAL CORPORATIONS, SECS. 4.01 -4.05 (1966, Supp. 1974).

This doctrine should not be confused with other constitutional limitations on scnool author-

ities. A school rule might be permissible under the constitution, but it can still be invalid

if the -state legislature has not delegated power to school officials to pass the rule. For

example, legislatures migLt prohibit membership in fraternal organizations by statute, Waugh v.

Board of Trustees, 237 U.S. 589 (1915), or expressly delegate this authority. Hughes v. Caddo

Parish Sch. Bd., 57 F.Supp. 508 (W.D.La. 1945), aff'd, 323 U.S. 685 (1945), but school boards, in

the absence of an express law, may not. Wright v. Board of Educ., 295 Mo. 466, 246 S.W. 43

(1922). But see Coegins v. Board of Educ., 223 N.C. 763, 28 S.E.2d 527 (1944).

In other words, there are some school regulations which may withstand a challenge under the

bill of rights, but only if they clearly emanate fro= the state legislature. As the court said

in Alexander v. Thompson, 313 F.Supp. 1389, 1396-97 (C.D.Cai. 1970):

If the California Legislature within constitutional limits deems student dress
and appearance a proper subject for public policy pronouncements and appropri-
ate regulation, it has an obligation to say so and establish a uniform standard
applicable to all school districts.

The Court in Alexander observed that the rule in question (barring sideburns) could clot be

implied from a general delegation of educational authority because it had no relation to the

legitimate educational function of the school. After a temporary restraining order the court

abstained from final adjudication, retained jurisdiction and turned the matter over to the state

courts. Accord on the substantive issue, Neuhaus v. Federico, 12 Or.App. 314, 505 P.2d 939 (1973).

Until the 1930's, the judiciary took a narrow view of the scope of any government's authority.

This meant that the courts would strictly construe a school district's statutory authority. See

e.g.; Mathews v. Board of Educ., 127 Mich. 530, 86 N.W. 1036 (1901)(striking down a school board

requirement making vaccination a prerequisite to attending school in the absence Of express

statutory authority); Rhea v. Board of Educ., 41 N.D. 449, 171 N.W. 103 (1919)(sameY; but cf.

Johnson v. Dallas, 291 S.W. 972 (Tex. Civ. App. 1927).

The ultra vires principle remains a sound doctrine today, and may be entering a period of

revival. Although courts today are more willing to imply specific authority from general statutes,

ultra vires may be a useful ground for objecting to certain school rules. For example, although

not necessarily unconstitutional, it would be beyond the authority of the school board to attempt

to regulate conduct of students in places and at times which are totally unrelated to school

activities.

2,1
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REGULATION OF OFF-CAMPUS CONDUCT ULTRA YIRES

Legislatures do not normally give school officials the authority which they might to =unit-
.

ipalities to police unlawful acts taking place outside of school. As stated in dicta in a 1967

case in Iowa:

. . it is not within their power to govern or control the individual conduct

of students wholly outside the school room or playgrounds. However, the conduct
of pupils -which directly relates to and affects management of the school and its
efficiency is a matter within the sphere of regulations by school authorities.

Board of Directors v. Green, 259 Ia. 1260, 147 N.W.2d 854, 858 (1967). However, the court per-

mitted the school board to maintain a rule which barred married students from participation in

extracurricular activities.

In effect, the ultra vires doctrine 'gives students a right to be free of school discipline

for off-campus activities which have no relationship to school. If school officials are upset by

something a student has done when beyond their official reach, they should handle the matter just

as they would if an adult had committed the act. That is, they should complain to the police or

sue the student for tort, libel, trespass, or whatever is appropriate.

Thus, the court in Howard v. Clark held that the school district exceeded its authority

when it suspended students for being criminally charged with possession of heroin off school

grounds. 59 Misc.2d 327, 299 N.Y.S.2d 65 (Sup.Ct. 1969). The court limited suspensions to reasons

enumerated by statute, rejecting the district's argument that it gave it any implied suspension

powers. Cf.. Taylor v. Grisham, Civil No. A-75-CA-13 (W.D. Tex., Feb. 24, 1975) (Clearinghouse

Review No. 15,925) (preliminary relief ordered on substantive due process grounds reinstating

student suspended for off-campus marijuana use).

Accordingly, restrictions on students' social activities are usually \deemed ultra vires.

Drift v. Snodgrass, 66 Mo. 286, 27 Am. R. 343 (1877) (dicta): State v. 0Aorne, 32 Mo. App. 536.

(1888); but see Mangum v. Keith, 147 Ga. 505, 95 S.E. 1 (1918) (permitting such restrictions

where they are confined to that which could be necessary to assure performance of studies).

In a recent case, the court has found a student's off-campus drinking habits to be beyond

the reach of school authority. Bunger v. Iowa High Sch. Athletic Ass'n, 197 N.W.2d 555 (Iowa

1972). Bungee is an example of the validity of the ultra vires argument in today's context.

But see McLean Ind. Sch. Dist. v. Andrews, 333 S.W.2d 886 (Tex.Civ.App. 1960) (regulation of

student driving car to school); O'Rourke v. Walker, 102 Conn. 130, 128 A.25 (1925) (punishment

of students for hairassing students on the way home from school); Lander v. Seaver, 32 Vt. 114,

76 Am. Dec. 156 (1859) (punishing students for calling teacher names after school hours).

Similarly, a state court once struck down punishment to enforce requirements of homework.

Hobbs v. Germany, 94 Miss. 469, 49 So. 515 (Sup.Ct. 1909), but see Balding v. State, 73 Tex. App.

172, 4 S.W. 579 (1887).
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Frequently, school officials became interested in off-campus activity because an outspoken

student is criticizing the school system. Here either the first amendment or an ultra vires

argument should suffice to protect the student from school interference. Thus, the court in

Sullivan v. Houston Ind. School Dist., 307 F.Supp. 1328, 1340, 1345 n.1 (S.D. Tex. 1969),

informally approved, 475 F.2d 1071 (5th Cir. 1973), Held that the off-campus distribution of an

underground paper was simply not within the reach of the school board.

REGULATING STUDENTS' PERSONAL LIVES

Ultra wires arguments have also prevailed (although not always as the sole ground) in

overruling school system attempts to regulate the personal lives of students. Thus, in

Alvin Indep. School Dist. v. Cooper, 404 S.W. 2d 76 ( Tex. Civ. App. 1966) the court cited

the doctrine and reinstated a married girl who had been excluded from school for being a

mother.

Although they did not specifically cite the ultra vires doctrine, there are a number of

other state cases similar in facts and. result to Cooper. Carollton-Farmers Branch Ind. School

Dist. v. Knight, 418 S.W. 2d 535 (Tex. Civ. App. 1967); Anderson v. Canyon Ind. School Dist.,

412 S.W.2d 387 (Tex. Civ. App. 1967); Board of Educ. of Harrodsburg v. Bentley. 383 S.W.2d 677

(Ky. Ct. App. 1964); McLeod v. State ex. rel. Colmer, 154 Miss. 468, 122 So. 737, (1929);

Nutt v. Bd. of Educ. of Goodland, 128 Kan. 507, 278 P. 1065, (1929). But see State ex. rel.

Thompson v. Marion County Bd. of Educ., 202 Tenn. 29, 302 S.W.2d 57 (1957). In these cases

the courts did not specifically rely on the ultra vires doctrine, but ruled that the suspen-

sions or exclusions were an abuse of statutory authority, finding the action in conflict

with statutory and constitutional guarantees of education for all children and not specifi-

cally authorized by any statute. Generally the court used a."reasonableness" test.

See also Alexander v. Thompson, 313 F.Supp. 1389, 1396-97 (C.D. Cal. 1970) (grooming code

ultra vires) (discussed at pp. 9-10, supra); Neuhaus v. Federico, 12 Or. App. 314, 505 P.2d

939 (1973) (same).

PUNISHMENTS FOUND ULTRA VLRES

In Dorsey v. Bale, 521 S.W.2d 76 (Ky.App.Ct. 1975) the court held that academic punishments

were ultra vires. School regulations called for reduction of grades upon any unexcused absences,

including those caused by a suspension. The plaintiff's grades were reduced by five percentage

points for each of the four days he was suspended, resulting in a reduction of one letter grade.'

in three of-his five courses. The court held that such action was ultra vires under a state

statute which authorized suspensions and was silent on academic punishments.

12
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Excessive punishment could also be deemed ultra vires, even if the school rule was itself

valid. For example, in a state where the law required a flag salute in school, the court re

fused to permit school authorities to expel children for failure to comply, because- the law

provided no specific punishment. Commonwealth v. Johnson. 309 Mass. 476, 35 N.E.2d 801 (1941).

This court found it unnecessary to consider the constitutional questions. Sometime later, of

course, the Supreme our of the United States found compulsory_ flag salutes unconstitutional.

West Virginia Bd. of Educ. v. Barnette, 319 U.S. 624 (1943). As another example of excessive

punishment being ultra vires, a state court has held that school officials have no authority to

withhold the diplomas of students who refuse to wear caps and gowns in a graduation ceremony,

although they may exclude them from the ceremony.

183 N.W. 434 (1921). See also-p. 8, supra.

Expulsion or an indefinite period of suspension may be regarded as ultra vires for being

too harsh to bear any reasonable relationship to the misdeed. Holman v. School Trustees of

Avon, 77 Mich. 605, 43 N.W. 996 (1899); Wayland v. Board.of School Directors, 43 Wash.-441;

86 P. 642 (1906) (dicta); Cf. Minor Girl v. Clark County Juvenile Court Services, 490 P.2d 1248

87 Nev. 544 (1971); Tavano v.- Crowell, Equity Nq. 32699 (Mass. Supei.:Ct. Aug. 31, 1973) _;the

court's memorandum is reproduced in tne Center's CLASSIFICATION AA/MILS (Revised Ed., Sept.

1973) at 181. Cf. Fertich V. Michener, 111 Ind. 472, 11 N.E4,605 (1887)(1(e1d,..sChool*

officials may require tardy pupils to wait in-the hall or the principal's Office.)

Valentine v. Ind. Sch. Dist., 191 Ia. 1100,

4 't

SCHOOL RULES REQUIRING STUDENTS TO MAKE PURCHASES FROM SCHOOL
OR PAY FOR DAMAGED SCHOOL PROPERTY

In Halley v. Brooks, 191 S.W. 781 (Tex. Civ. App. 1916),.aschool's rule forbidding pupils

to buy food and supplies from outside sourdes was found unreasonable. The court ruled that there

mus be a specific'exception to the state antitrust law before the board can do this. But see Fitz--
patrick v. Board of Educ. of Central Sch. District'No. 2 of Town of St. Johnsville. 54 Misc. 2d

1085, 284 N.Y.S.2d 590 .(1967) (Held, school officials may prohibit pupils from leaving the

school grounds during lunch period); Casey County Bd. ofEduc. v. Luster, -282 S.W.2d 333 (Ky. 1955)

(same); Flory v. Smith, 145 Va. 164, 134 S.E. 360 (1926) (same).
- ---

Of course school officials shoUld punish children for willful property damage, 'but the

element of willfulness should be present, and the punishment appropriate (always following

procedural due process, of course). In State v.,Vanderbilt, 116 Ind. 11, 18 N.E. 266 -(1888), a

teacher's rule requiring payment for 'property damage,was.deetued reasonable in the lower court's

instructions to,Che jury, but unreasonable by the state's high court, id. at 267:

We think:that a rule requiring pupils to pay for school property which they
may, wantonly, and cardleisly break or destroy, is not a reasonable rule, and

;therdfore'that teachers have no right to make and enforce such a rule by
!

--chastlsement-orthe pupils.
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The court stated.that."wantonly and carelessly" amounted to carelessness, which is a common fault of

children, that silty ..,not be punished for unintentional acts, and that " - . no rule is reason-

able which requires Si the pupil, what they cannot do.". Most children, it was stated, cannot afford

to pay for damaged property, since their parents generally cannot or will not provide them with that

money. See alsoAoltian v. School Trustees of Avon, 77 Mich. 605, 43 N.W. 996 (1889). The court

ordered reinstatement of a child who had been suspended because he broke a school window which his

father refusedrefused so replace. A state law gave the board responsibility to care for the school, to

make and enforce regulations and to expel or suspend a student guilty of "gross misdemeanor or per-

sistent disobedience." The court concluded that the board action was unauthorized, especially in

.'view of its paramount dety'to educate the child. Finally, the same result appeared in Parkins v.

Board of Directors of the Ind. Sch. Dist. of West Des Moines, 56 Ia. 476, 9 N.W. 356 (1880). ("The

rule requiring him to make payment is not intended-to secure good order, but to enforce an obliga-

tion to pay a sum of coney.") See also p. 188, infra (Substantive due process considerations).

OTHER ULTRA TIRES ACTS

Other acts deemed to be ultra vires in similar decisions included requiring a child to perform

chores, State v. Board of Educ. of Fond du Lac, 63 Wis. 234, 23 N.W. 102 (1885); requiring school

patrols, Opinion of the Deputy Attorney General to the Superintendent of Public Instruction Re

Student Patrols, 11 Pa. Dist- and County Rep. 660 (1929); and requiring a student to take a course

not required by statute (bookkeeping), Rulison v. Post, 79 111.'567 (1875). Cf., Morrow v. Wood,

35 Wis. 59,-17 Am. R. 471 (1874), where the appellate court ordered a new trial in an action against

a teacher, holding that she exceeded her authority if she punished a child for obeying his father's

commands (not to study geography).

In State ex rel. Bowe v. Board of Educ. of Fond du Lac, 63 Wis. 234, 23 N.W. 102 (1885), the

school based its decision to punish on a rule requiring work as well as a rule forbidding dis-

obedience of teacher's orders.. -The court found the first rule and the order to follow it ultra

wired; -id. at 104:

. rules and regulations made must be.leasonable and proper, or 1in statutory
- terms] 'needful,' for the government, gooclierder, and efficiency of the schools --
so0fasw111 best advance'the pupils :.n Theis studies, tend to their education and
mental improvement, and promote their interest and welfare. But the rules and
regniatioVS must relate to theie objects.

Ps
s.. 4

*.The'u1t.ra. wires doctrine gbverns the rekatiohshipbetween superior and inferior arms of the

litireaucracy. For example, in Cordova v. Chonko, 315 F.Supp. 953' (N:D. Ohio 1970), the

- court rdled that a board of education rule which gave an administrative employee the power to

make'specific rules and regulations on the subject of student cleanliness and dress did not in-

clude the power to regulate hair style, because the student retains a hair style for 24 hours

a day, wftreas dress and cleanliness are mutable and can be changed during school hours.
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The Rule Against Delegation

As a corollary to the rule limiting the school board to that which the legislature authori-

zes it to do, there is also a rule which prohibits the legislature from delegating overly broad

powers, and, in tffect, abandoning its own legislative fon,tions. See e.g., Panama Refining Co.

v. Rvan, 293 U.S. 388 (1935); Zemel v. Rusk, 381 U.S. 1 (1965).

This rule is distinguishable from the ultra wires doctrine in that a statute does purport to

nithorize the action. CELLHORN AND BISE, ADMINISTRATIVE LAW: CASE AND COMMENTS (6th Ed. 1974)

at 58:

The ultra wires doctrine says the administrative action is invalid because

it is outside the power conferred. This delegation doctrine says the statute
purporting to confer the power is invalid because the legislature cannot dele-
gate its powers. . Here. . .the legislature has expressed a desire to grant

authority--and the judiciary has overruled the legislative choice.

For sharp criticism of this rule see DAVIS, ADMINISTRATIVE LAW TREATISE, Sec. 2.01, 2.11

(1958, Supp. 1970)`. The rule against delegation is often seen as unrealistic in the face of a

great need foi'flexibility by some governmental agencies. Moreover, delegation to an elected

body of local government, such as a school board, should be viewed more liberally than dele-

gation to other agencies of the state. Cf. 1 McQUILLIN. Sec. 4.08 (1966).

The test of a lawful delegation is the presence of clear standards in the law which specify

wheh and how the administrative agency is to act. See Panama Refining Co. v. Ryan, 293 H.S. 388

(1935). This set of rules applies to educational institutions as well as other public agencies.

See e.g., Hander v. San Jacinto Jr. Col., 325 F.Supp. 1019 (S.D.Tex. 1971), cert. denied, 411

U.S. 982 (1973).

This doctrine was relied upon in Bunger v. Iowa High Sch. Athletic Assn, 197 N.W.2d 555,

562 (Iowa 1972). In Bunger, schools that were members of the IHSAA, a state-wide athletic

group, agreed to forbid their athletes the use of alcoholic beverages. Sanctions were placing

the school on probation, or so-Spending or expelling it from the association and the barring of

athletes from interscholastic competition. One part of the rule made the ban mandatory upon

conviction for using drugs or alcoholic beverages. The plaintiff was arrested, a case of beer

was found in the car, and all the occupants pleaded guilty. The court found that a member school

board had unlawfully delegated its policy-making powers to the IHSAA, id. at 560, quoting Kinney

v. Howard, 133 fa. 94, 104-5, 110 N.W. 282, 286 (1907):

While it is a general rule that power conferred upon a public board or body
cannot be delegated, yet a public corporation . . . may. . . do its minis-

terial work by agents or committees. ...'where the act to be done involves
judgment or discretion, it cannot be delegated to an agent or committee.

The court rejected an argument that each school had independently adopted the rule, pointin

out that the schools were not entirely free to decide, for those which might vote against the

IHSAA rule would have to withdraw (or be exp'elled) from the association. Id. at 561.
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In keeping with a general judicial preference for construing laws narrowly so as to preserve

them, some courts may simply limit a particular law delegating broad general authority to a school

board, rather than declare it unconstitutional as a delegation of the legislative function. This

was the approach taken by the court in Alexander v. Thompson, 313 F.Supp. 1389 (C.D. Cal. 1970).

A high school student sought relief from a school regulation governing the length of sideburns.

The state law gave local school boards general authority over disciplinary matters. The court

granted a temporary injunction against the rule and, pursuant to the abstention doctrine, retained

jurisdiction pending adjudication of the issues in state court. The temporary relief was granted

on the assumption that there was an unlawful delegation. The court noted, id., at 1395, 96:

[A] general grant of power to a local school board [i.e., power to prescribe
rulesfor discipline in the schools under its jurisdiction] should not be
construed to enable it to make decisions of the type that are generally and
more appropriately reserved for the legislature. . . .

Particularly where discretion is reposed in administrative agencies the
legislature must, in delegating rule-making authority, fix a primary standard to
guide such discretion so as to limit or confine the exercise of the authority
conferred.

Cf. Neuhaus v. Federico, 12 Or. App. 314, 505 1'.2,1 939 (1973) (voiding hair rule adopted by stu-

dents) . -

Perhaps the rule agabist unlawful delegation will be most useful where a strong teacher's

organization has secured a contract which provides for less_than a fair procedure in student

discipline. The =aster contract between the Board of Education of the City of Erie and the Erie

Education Association for 1972-74, for example, covered discipline in detail, authorizing a

teacher to remove a child from the classroom and send him or her to another. The receiving

teacher hasalso "the right to refuse to accept the disruptive student in his classr&om." If

both teachers want to be rid of the student there is no readmission until a special committee has

net and decided what to do. This procedure was invalidated in a consent decree signed by Judge

William KnOx in Jordan v. School Dist. of the City of Erie, Pennsylvania, Civil No. 34-73 (W.D.

Pa., Feb. 5, 1974). But, cf. Lathrop v. Donohue, 367 U.S. 820 (1961) (upholding an integrated

v.:ate bar).

A plaintiff's brief in Parents Union for Public Schools in Philadelphia v. Board of Educ.,

Civil No. 2983 (filed Jan. 14, 1975), tangentially discusses similar problems arising there. The

primary argument focuses on the proper interpretation of statutes regulating collective bargaining,

however. (Clearinghouse No. 14,354 B).

"Finally, of course, a school board may not escape constitutional requirements by delegating

its functions to others. Cf. Lemke v. Black, 376 F.Supp. 87 (E.D. Wis. 1974). The court per-
m

mitted the school board to delegate the task of planning graduate ceremonies to students, but it

held that the student plans must be subject to the same constitutional infirmities, if any, as

would be board plans. Plans to hold the ceremony in a Catholic Church were found likely to be in

violation of the religious protections of the first amendment and temporary relief was ordered.

P. M. Lines

Center for Law and Education

August 1, 1975
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III. Substantive Constitutional

Rights of Students

This part of the manual discusses the substantive constitutional rights of students -- rights

based upitn the first, fourth, fifth, ninth and fourteenth amendments. Part A focuses on first

amendment rights, and contains six subdivisions which relate to 1) religion and conscience; 2) free

expression; 3) tree expression intermixed with activity (entitled Fro= Silent Symbols to Sit-ins

to Walk-outs); 4) the rights of organizations; 5) the right to obtain access to information in

the possession of others; and 6) the overbreadth doctrine.

Part B presents material on privacy as derived fro= the fourth amendment and federal statu-

tory safeguards. Other "privacy" theories are discussed under Substantive Due Process.

Part C is a limited discussion of equal protection violations. It includes a discussion of

sex and wealth discriminations, and briefly reviews other kinds of discriminations, such as age,

marital status, or non-residency.

Part D, Substantive Due Process, is also limited in scope. Part D includes two specific

problems arising under the due process clause -- the right of students to have clear and precise

rules of conduct established and published prior to discipline (the note on Vagueness) and the

right of students to govern their own hair length and grooming. There is also a Part D(3) which ,

discusses substantive due process theories in a number of contexts where the school board has

attempted to regulate more than is necessary to maintain school functions. Dormitory living

requirements and regulation of off campus activity are discussed here. Another substantive right

-- to be free iron cruel and unusual punishment is discussed in Part V (C), Corporal Punishment

-- as it is a right which is particularly pertinent where school officials use corporal punishment.
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III(A) The First Amendment

The first amendmnt guarantees all people -- including students -- certain basic freedoms:

Congress shall make no law respecting an establishment of religion, or prohibiting
the free exercise thereof; or abridging the freedom of speech, or of the press; or
the right of the people peaceably to assemble, aad to petition the Government
for redress of grievances.

Part I1L(A) of this manual deals with the ease Law elaborating on the substantive rights of

students under these provisions. It does nut diseuss all school-related problems arising under

the first ameraim.,ut, however. ris, rij. r topi, whi,h i., chaUskti ,uncurDs the prohibition against

establishment of, and the guarantee of free exercise of religion. These principles are discussed

only where they relate to freedom of conscience or symbolic expression generally. (They arc ex-

cluded as a major topic as we have had virtually no requests from legal services offices for

assistance in such cases.)

This note does deal with students' right generally to peacefully follow the dictates of con-

science and religion, as well as advocacy of these beliefs; the right to free speech and press,

including, for example, the right to publish and distribute both unofficial and school sponsored

written materials; the right to be free of censorship of content as well as unreasonable prior

restraints; the right to symbolic expression and peaceful demonstration; the freedom of assembly,

including the right to aftiliate with other students without special restrictions on groups

holding unpopular views, but not others; and the right to have access to outside speakers and

other sources of information.
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III(A)(1) Freedom of Religion and Conscience

Explicit in the clause guaranteeing the free exercise of religion and implicit in the entire

first amendment is a requirement that all people be permitted to believe what they will. This

right extends some protection to students and others who are compelled to do cr say thi- ,hick

offend their consciences. Thus, flag salutes, school prayers, unreasonable compulsion to study

certain subjects and similar duties of students in school may offend the first amendment. In some

ways the rights involved add up to a right to be left alone--to remain silent and to abstain from

an otherwise required part of schooling--where one's conscience requires it.

In order to resolve problems in this area, the court is, faced with the problem of adjusting

the tension between the school as a socializing institution and the autonomy of the individual

student. Both the establishment and free exercise clauses of the first amendment as well as the

free speech right's found in the first amendment are helpful in this process.

The establishment clause does not simply bar a congressional enactment establishing a church;

it forbids all laws respecting an establishment of religion, McGowan v. Maryland, 366 U.S. 420,

441-442 (1961). Stated another way "to withstand the strictures of the Establishment Clause . . .

[a law] must [have] a secular legislative purpose and a primary effect that neither advances nor

inhibits religion." School Dist. of Abington Township v. Schempp, 374 U.S. 203, 222 (1963).

What is most significant about the establishment clause is that it "does not =quire any showing

of direct governmental compulsion," Engel v. Vitale, 370 U.S. 421, 430 (1962) and therefore a

plaintiff need not allege that the challenged law infringes upon his or her religious beliefs

but only that it "aid(sJ one religion, all religions or prefer[s] one religion over another."

School Dist. of Abington Township v. Schempp, 374 U.S. at 216 (1962). Moreover, the prohibitions

embodied in the establishment clause have been made wholly applicable to the states by the four-
,

teenth amendment, id. at 1506 and the cases cited therein.

The free exercise clause is aimed at preventing governmental infringement upon the most basic

aspects of individual autonomy. The Supreme Court has held that the free exercise clause forbids

regulation of religious beliefs. E.g., Cantwell v. Connecticut, 310 U.S. 296, 308 (1940). The

state may neither compel affirmation of a repugnant belief nor penalize or discriminate against
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inaivideals or the eel .,i. 41-lorrvnt t state authorities, :herbart

rner, r.s. 39$, 492 (1941,-

In elditi t- frec exertse laase gaarantees against interference with the

reliai,a. pract.cee involves acts, not merely beliefs, this guaran-

tee mutv: it tCe ina-laes me slfastantial threat to public safety, peace, or order."

Id. "IL 493. ,iting v, !!assac etts, 197 L.S. 11 (1905) (compulsory vaccinatien); Prince

:assets, 321 1. . 158 (1944 labor laws prohibiting child from distributing

reI gi,us literatures; Cleve 1, . United States, 329 U.S. 14 (1946) (polygamy).

SCH001. PRAYER

In Fuael v. Vitae, 370 U.S. 424 (1942), a challenge to the daily reading of a prayer

mpesci pcmulgated by the .!:ew York Board of Regents, the Supreme Court ruled that such a

praeti,e %LAI.: incoresistent with the Establishment Clause." The prayer consisted of only

twenta-thre. dependeace upon God and asked for "Thy blessings upon us,

our parent:., ur tca,hers and our Country." Id. at 422. Although the Court acknowledged that the

prayer was brief and general, it did not agree that "there can be no danger to religious freedom

in its governmental establish-lent," citing James Madison's warning "to take alarm at the first

experiment on our liberties." Id. at 436.

4,ne sear later in School Dist. of Abington Township v. Schempp, 374 U.S. 203 (1963), the

Cuurt mad._ pr.,nihitien against prayer in the schools absolute by striking down "state action

requiring that schools begin each Jay with readings from the Bible." Id. at 205. However, in

dicta, the court did concede that "study of the Bible or of religion, when presented objectively

as part of a secular program of education" is permitted. Id. at 225.

:;inec 1963. the lower curts have consistently struck down all forms of school prayer as a

violation of the establishment clause, e.g., Alabama Civil Liberties Union v. Wallace, 331 F.Supp.

966 (D.Ala. 1971),aff'd, 456 F.2d 1049 (5th Cir. 1972) (striking down state statute requiring; daily

Bible readings it the public schools); Adams v. Engelking, 232 F.Supp. 666 (D.Ida. 1964) (same);

Stein v. ushinsky, 348 F.2d 999 (2d Cir. 1965) (striking down a prayer program initiated by

students). The school prayez cases extend in principle to other kinds of compulsions, as will be

discussed in the section on curriculum, infra at 29-31.

FLAG SALUTE

Closely related to the school prayer issue is the question of whether or not school officials

nay cendltion school attendance upon saluting the American flag when compliance would violate a

student's, beliefs.. In West Vir inia State Bd. of Ldue. v. Barnette, 319 U.S. 624 (1943), the

Supreme Court held that such a practice "trans ends constitutional limitations and . . :- invades the

sphere of intellect and spirit which it is the purpose of the First Amendment of our Constitution

to reserve from all official control." Id. at 642. The Court stressed that a compulsory flag

salute, "compels a belief and an attitude of mind," id. at 633, a practice that is outlawed by the

first amendment even if such compulsion does not interfere with the free exercise of religion,
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unless tt-oan lie justified 2 "clear and presort lanpee". 1.1. at 634. >o d Other«Ii4t Uld

be to sdncti.:n co=pelling a e'er_.,. "to utter what is :Si: in his rind." Id.

Although the plaintiffs in Barnette ,q.jected to the flag salute as an infringement en tneir

religious beliefs (they were leho7ah's Witnesses) Cle Supreme Court based its ruling on free

speech as well as free exer,ise censiderations. C.onse4uently, subsequent litigation has i:road-

ened the Court's r4ing to in,lude non-religious obje,ticn as ::ell as to expand permissible modes

of "non-participation." In Goetz v. Ansel', 477 F.2d 636 (2d Cir. 1973) the court upheld the

constitutional right f a high shool senior to remain quietly seated during the flag salute and

in ding so struck down a school board regulatien that required non-participants to leave the

rs,Jm. Id. 4r 638. Wreviously, the same court had upheld the right of a probationary teacher to

stand silently luring the flag salute. Russo v. Central School District 1, 469 F.2d b23 (2d

Cir. 1'72). cert. denied, 411 U.S. 932 (1973). Additional authority supporting the right to re-

main silent during the flag salute may be found in Hanover v. Northrup, 325 F.Supp. 170 (D. Conn.

1970); Banks v. Board of Public Instruction of Dade County, 314 F.Supp. 285 (S.D.Fla. 1970)(threr-
.

judge court), aff'd per curiam. 459 F.2d 1103 (5th Cir. 1971) vacated, 401 V.S. 988 (1971); Frain

v. Baron, 307 F.Supp. 27 (E.D.N.Y. 1969); State v. Lundquist, 262 Md. 534, 278 A.2d 263 (Ct.App.Md.

1971). At least one court has hold that public school students have the right to remain seated

during the playing of the national anthem. Sheldon v. Fannin, 221 F.Supp. 761 (D.Ariz. 1963).

COMPULSORY EDUCATION

"There is no doubt as to the power of a State . . . to impose reasonable regulations for the

control and duration of basic education," Wisconsin v. Yoder, 406 U.S. 205 (1972), but a problem

arises when this power interferes with the liberty of parents and guardians to direct the upbring-

ing and education of children under their control. In 'fierce v. Society of Sisters, 268 U.S. 510

(1925), an actl,n challenging an Oregon law that made attendance at public schools compulsory, the

Supreme Court held that such a statute infringed on the plaintiffs' liberty "by forcing them to

accept instruction from public teachers only," and that parents had a right to provide an equiva-

lent education in a privately operated system. Although the sources of the parents' right-is un-

clear the Court did establish that the state's interest in universal education is not totally free

from a balancing process when it impinges on fundamental rights and interests. Pierce v. Society

of Sisters, 268 U.S. at 535.

Forty-seven years later in Wisconsin v. Yoder, 406-U.S. 205 (1972), an action brought by

Amish parents challenging Wisconsin's universal education laws which compel children between the

ages of 7 and If, to attend school, the Supreme Court was called upon to determine to what extent a

compulsory education law must yield to the free exercisE clause of the first amendment "and the

traditional interest of parents with respect to the religious upbringing of their children so long

as they . . . prepare [them] for additional obligations." id. at 214. The plaintiffs claimed that

the particular nature of the Old Amish religion which is "characterized by a fundamental belief

that salvation requires life in a church community separate and apart from the world and worldly
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influence," Id. at 21(), s public education beeond the cielith grade an infringement upon their

rel ion eecause ol erele eels on comi.etition, Its pressure to conform to the styles and mannert

of toe peer greop, lad the ta.t that it tar.cs ,bildren away from their community, physically and

enotionall:" during the kro.ial and termatila. adolescent period of life. Id. at 211. Testimony

at trial estaLlisocd that pobli, edu,atiu t .r Amish children beyond the eighth grade might result

Ira the destructio. -; the old Amish Church community and that the Amish provide a viable alterna-

tive to hi.14 through a s,.stem of "learning by doing" in the Amish commuhity "which is per-

haps superior te ordinatey high s,hol education." Id. at 212. The free exercise claim of the

Amish parents :.lia,i; in the court's words was "aided by three centuries as an identifiable reli-

gi,nr, se.t and a Ione history as a suceessfol and ,elf-sufficient segment of American society, id.

:$-2, c=.n6lat,J 1.10, the state's diminished interest in providing public education for Amish

,hildren tnc ages of 14 and 16 in light of the alternative vocational training provided by

the Amish ,onee,nit., id. at 209, persuaded the Court to make a narrow exception to the Wisconsin

universal education l.jss. It should be noted that the rights of Amish children to attend high

school against the wishes of their parents was not addressed by the majority opinion although a

concurrence ed a dissent clearly stated that the rights of the high school aged children to an

education should prevail over their parents' free exercise claim. Id. at 241, 243.

' The limited reach of the Court's holding in Yoder is illustrated in the recent case of Scoma

v. Chicano Bd. cf Elbe., 391 F.Supp. 452 (N.D.I11. 1974), an action seeking to enjoin Chicago

school officials from interfering with parent,' decision to educate their school -age children at

home by enforcement of the state compulsory attendance statute. Relying hedvily on Yoder, the

Court held that the plaintiffs' asserted right to educate their children "as they see fit and in

accordance with their determination of what best serves the family's interest and welfare does not

db.Jvc A perlonal or philosophi,a1 choice" which is not constitutionally protected. Id. at

461. In faec, the Cart held, again relying on Yoder, that "[ajside from claims based on the free

exercise of rcligl:n ,'suss, ,ompolsory attendance statutes have generally been regarded as valid,"

subje,t to the limited right of parents to seek a reasonable alternative to public education in

accredited pri.ate s,houls. Id. it 460-461. The ruling in Scone appears to be an accurate state-

ment of the law' with respect to compulsory school attendance under statutes similar to that in

effect in Illinois.

Aside from Yoder, very few courts have been willing to engraft any kind of exception onto the

state's compulsory education laws. In In re Skipwith, 180 N.Y.S.2d 852 (1958), the domestic rela-

tions court of :few York City permitted a white child to stay at home because of the, parent's

philosophical objections to the quality of schooling available at a predominantly black school.

The case was not appealed. In Dobbins v- Commonwealth, 198 Va. 697, 96 S.E.2d 154 (195 the Court

held that a compulsory attendance law could not be used to require a black child to attend a far

away segregated black school when there was a nearby white school which he wanted to attend. Both

of the holdings depend upon a fact situation which raised both equal protection and freedom of

conscience issues, and cannot be relied upon as authority for a general attack on compulsory

attendance laws.
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CURRICULUM

The interrelotIonsaip ber.o.en the free exercise and establishment clauses is well illustrated'

in the cases that challenge either explicit or implicit attempts to "aid one religion, aid all

religions, or favor one religion over another" in the formulation of public school curriculums

Everson v. Board of Educ., 330 U.S. 1 (1947). The "curriculum" cases involve prohibitions against

the teaching of certain subjects for religious reasons, requirements involving curriculum offensive

to some religious beliefs, and policies that integrate religious activities with the school curricu-

lum.

In Epperson v. Arkansas, 393 U.S. 97 (1968), a challenge to. an Arkansas statute forbidding the

teaching of evolution in the public schools as well as in publicly supported colleges and universi-

ties of the state of Arkansas, the Supreme Court enunciated the principles to be applied to

determine whether curriculum prohibitions violate the first amendment. The Court held that the

first amendment "does not permit the state to require that teaching and learning he tailored to

the principles or prohibitions of any religious sect or dogma." Id. at 106. In other words, "the

state has no legitimate interest in protecting any or all religions from views distasteful to

them." Id, at 107. The Court viewed the free exercise clause as enforceable only so, long as thiS

did not violate the establishment clause. To protect a religion "from views distasteful to lit)"

may put the state in the position of favoring one religion over another. The Court stated that

Arkansas might "legally excise from the curricula of the school all discussions of the origin of

man," but it could not "blot out one theory because of its supposed conflict with the Biblical ac-

count literally read." Id. at 273.

Variants on the Epperson evolution case are reported regularly. For instance, in Wright v,

Houston Ind. Sch. Dist., 366 F.Supp. 1208 (S.D.Tex. 1972), aff'd, 486 F.2d 137 (5th Cir. 1973), a

challenge by public school students to the teaching of evolution without also presenting the

Biblical theory of the creation was rejected on the ground that the intrusion upon religious

neutrality was too nebulous to constitute a violation of constitutional rights. Id. at 1210. More

recently in Daniels v. Waters, Appeal No. 74-2230 (6th Cir. April 16, 1975) a Tennessee statute

that required the teaching of the Biblical version of the creation whenever the theory of evolu-

tion was discussed but not the converse, and excluded the teaching of "Satanical beliefs" was

struck down for giving preferential treatment to the Bible. Generally speaking the courts look

with disfavor upon attempts to inhibit the teaching of evolution by requiring other religious views

to be presented because it involves "an excessive government entanglement with religion," Id.

It is also clear that Epperson does not give teachers a right to structure courses as they

see fit as a general matter. See Adams v. Campbell County Sch. Dist., 511 F.2d 1242 (10th Cir.

1975) ("ietnam discussions); Goldwasser v. Brown, 417 F.2d 1169 (D.C. Cir. 1969) (same); Mercer

v. Michigan State Bd. of Educ., 379 F.Supp. 580 (E.D. Mich. 1974), aff'd, 95 S.Ct. 673 (1974)

(teacher sought to include instruction on birth control in curriculum).
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Some eases hawe involved courses wb:,11 were offensive to a student's religious beliefs. The

ccarts are usual:. un.iempAth.:ti,; "the state has no legitimate interest in protecting any or all

religions from views distasteful to them." Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495 (1952).

This point is illustrated in the cases where students alleged that Darwin's theories offended

their beliefs. E.g., Wright v. Houston Ind. Sch. Dist., supra. in Davis v. Pane, 385 F.Supp.

395 (D..H. 1974) members of the Apostolic Lutheran faith objected on religious grounds to their

children's exposure both to audio-visual materials and a sex education course. The court held

.that since oarents have no constitutional right to deny their children an education, the interests

of the parents in the free exercise of religion nust give way to the state's interest in providing

universal education, id. at 400-401, except in cases in which audio-visual materials are being

used for entertainment only. Id. at 401. With respect to the sex education classes, the court

held that the parents merely found the course to be distasteful, and therefore they cannot invoke

first amendment protections. Id. at 404. A similar position was taken in Williams v. Board of

Educ. of City of Kanawha. 388 F.Supp. 93 (S.D.W.Va. 1975), an action challenging a school system's

adoption of textbooks as undermining plaintiffs' religious beliefs. The Court rejected the claim,

citing Epperson v. Arkansas, 393 U.S. 97 (1968), to support the proposition that the first amend-

ment does not guarantee that nothing offensive'to any religion will be taught in'the schools.

In exceptional cases, the courts will allow students to choose not to participate in school

activities offensive to their religious beliefs. In Spence v. Bailey, 465 F.2d 797 (6th Cir.

1972), an action challenging a requirement that plaintiff participate in an R.O.T.C. program,

the court held that the state's interest in compelling a high school student to participate in a

program of military training was not so great as to justify an infringement on plaintiff's exercise

of his religious beliefs, id. at 799, especially when alternative physical education facilities

were available. However, in Sapp v. Renfroe, 372 F.Supp. 1193 (N.D.Ga. 1974), the court refused

to adopt the reasoning of Spence at least for "non-religious" objections to participation in

R.O.T.C. By the time the case reached the Fifth Circuit Court of Appeals the plaintiff had

graduated from high school and thus the part of the case which challenged the mandatory participa-

tion in R.O.T.C. was declared moot. 511 F.2d 178 (5th Cir. 1975) (adjudicated on the question of

damages). The ruling in Sapp is clearly open to challenge in light of the Supreme Court ruling in

Welsh v. United States, 392*U.S. 333 (1970), which validated "non-religious" objections to war

which are deeply and sincerely held as sufficient to warrant conscientious objector status.

Although the Welsh decision is based upon the Court's interpretation of the Universal Military

Training and Service Act, the language of the opinion, is arguably broad enough to cover compulsory

R.O.T.C. The "entertainment exception" to compulsory curriculum mentioned above in Davis v. Page,_

385F.Supp. 395, 401 (D.N.H. 1974) is also worthy of note here.

The last group of "curriculum" cases involve allegations that "release time" programs in

public schools that allow students to receive religious instruction during school hours run afoul
0

of the establishment clause. Over twenty years ago in Zorach v. Clauson, 343 U.S. 306 (1952), the

Supreme Court sanctioned a New York program that allowed students Co be released for one hour a

week at the end of the class day so that they might attend religious classes in centers established

for the purpose. Id. at 681. Students were released on written request of their parents; the
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churches made weekly reports to the school of tnose on their "lists" who did not report for in-

struction, and those not released stayed in the classrooms. Id. In holding that the program

did not run afoul of the establishment c:ause in the court likened the program to excusing a

student for observance of a religious holiday, id. at 684, and distinguished McCollum v. Board

of Educ., 333 U.S. 201 (1948), which involved a similar release time program on the ground that

in that program religious instruction was given in the public school classroom as opposed ro an

off-campus religious center.

Recenr17. two courts hate reached-opposite results with respect to cases factually similar

to McCollum. In State ex rel. Hott v. Thompson, 66 Wis.2d 659, 225 N.W.2d 678 (1975), the Wis-

consin Supreme Court upheld a statuturi program which provides for the release of public school

students during the'scheol day to attend religions centers for religious instruction on the

strength of McCollum, stating that there was no establishment of religion where neither religious

instruction in public school classrooms nor the expeiditure of public funds are involved. How-

ever, in Smith v. Smith, 391 F.Supp. 443 (W.D.Va. 1975 the court held unconstitutional a VirgL4ia

town's "release time" program and expressed dot about the continued vitality of McCollum in

light of subsequent Supreme Court decisions such as Abington School Dist. it. Schempp, 374 U.S. 203

(1963) (striking down provisions for school prayer), and Engel v. Vitale, 370 U.S. 421 (1962)

(same); Epperson v. Arkansas, 393 U.S. 97 (1968) (striking down a statute prohibiting the teaching

of evolution); and Lemon v. Kurtzman, 403 U.S. 602 (1971) (striking down state programs providing

supplements to teachers' salaries, textbooks and instructional materials in religious schools).

In addition, the court distinguished Smith from McCollum on the facts because in Smith the classes

were held in a mobile trailer next to school grounds and school officials aided in thd administra-

tion of the program. Smith, 391 F.Supp. at 449. Finally the Smith court's reliance on the lan-

guage in i,'alz v. Tax Commission, 397 U.S. 664 (1970) a case involving state property tax exemptions

for religious organizations, which prohibits "an excessive government entanglement with religion"

seems persuasive. Release time programs of any sort will probably have difficulty passing consti-

tutional muster. See Smith, 391 F.Supp. at 447-448.

MANDATORY SUPPORT OF SCHOOL PAPER

Sometimes a student who disagrees vehemently with the campus newspaper which he is forced to

support through payment of mandatory fees will object on first amendment grounds. In two cases

of this type, the courts have rejected the claim. Veed v. Schwartzkopf, 353 F.Supp. 149 (D.Neb.

1973) aff'd without opinion, 478 F.2d 1407 (8th Cir. 1973), cert. denied, 414 U.S. 1135 (1974);

Levison v. Board of Regents of Unix. of Nebraska, 189 Neb. 688, 204 N.W.2d 568 (1973). The court

in Veed acknowledged that the first amendment "protects the students from official compulsion to

adopt or verbalize any particular political or personal philosophy. ," 353 F.Supp. at 153,

but at the same time ruled that the university could properly present a broad range of ideas

through various means, as long as it does not assume "the role of advocate for the particular

philosophy expressed by the speakers and the nesispaper." Id. at 152.
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In Arrington v. Taolor, 3'40 F.Supp. 1348 (M.D.N.C. 1974), a similar -mandatory fee schedule at

the University of North Carolina was challenged on the ground that part of the fees were used to

support The Daily Tar Heel, the student-run newseaper, which, it was alleged, "takes positions and

advecated ideas contrary to these held plaintiffs," id. at 1360, violating their first amend-

ment rielms. The Court rejected plaintiffs' claim, citing Veed that the Tar Heel although it does

express editorial Points of view makes space available to opposing points of view, that its

editor is democratically elected, and that "[011ere is simply no factual basis for concluding

that the University's motives In maintaining financial support for The Daily Tar Heel are other

than laudable." Id. at 1363. Thus, it is safe to say that absent some showing that a state col-

lege or universit. is using mandatory student tees to advocate or support a particular point of

view to the exclusion of opposing views, challenges to mandatory fee collection en first amendment

grounds will probably fail.

See also the discussion censorship of school papers at p. 68, infra.

SURVEILLANCE

The right to be left alone--to remain silent and to be permitted one's own opinions and views

and beliefs--also extends to a right to be free of surveillance. The presence of spies--whether

sent from tae school principal's office, the police department or some other agency of the state- -

can have a profoundly chilling effect on the expression of opinions and beliefs. One need only

examine the status of free expression in countries where citizens are spied on regularly to affirm

this observation. In 'unite v. Davis, 13 Ca1.3rd 757, 120 Cal. Rptr. 94, 533 P.2d 222 (1975), the

court refused to dismiss a suit, on the demurrer of the defendants, filed against the police de-

partment seeking an injunction against a covert intelligence operation at the University bf Cali-

fornia in Los Angeles. The court accepted as true the allegations that the covert activity was

taking place and that the police were compiling dossiers on "matters which pertain to no illegal

activity or acts " 13 Ca1.3rd at 765, 533 P.2d at 234. The Court held that the protection

of the Constitution extended to protect citizens from indirect interference with their fundamental

rights, and observed that:

The threat to First Amendment freedoms posed by any covert intelligence gathering network
is considerably exacerbated when . . . [the] focus [is] upon university classrooms and
their environs. Id. at 768.

The court also held that the presence of police undercover agents would have a potentially

inhibiting effect on free expression,

In view of [the] significant potential chilling effect, the challenged surveillance
activities can only be sustained if.defendant can demonstrate a 'compelling' state
interest which justifies the resultant deterrence of First Amendment rights and
which cannot be served by alternative means less intrusive on fundamental rights.

d. lt 768.
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III(AX2) Freedom of Expression

THE TINKER STANDARD

Any discussion of student expression must begin with the leading Supreme Court decision of

linker v. Des Moines Icd. Community Sch. Dist., 393 U.S. 503 (1969). While Tinker involved symbolic

action -- the wearing of black armbands -- courts have applied its standards to a vide assortment of

other first amendment situations.

In Tinker, the Supreme Court upheld the right of students to wear, within school, black arm

bands expressing opposition to the Vietnam war. At the outset, the court considered the applica

bility of the first amendment in the school environment, 393 U.S. at 506:

First Amendment rights, applied in light of the special characteristics of the
school environment, are available to teachers and students. It can hardly be argued
that either students or teachers shed their constitutional rights to freedom of
speech or expression at the schoolhouse gate.

Three additional principles set forth in Tinker are pertinent here. First, the court stated

that free expression must prevail in the absence of appropriate specific evidence, and defined the

nezocsary showing, id. at 511, 513:

In the absence of a specific showing of constitutionally valid reasons to regulate
their speech, students are entitled to freedom of expression of their views. . . .

. . But, conduct by the student, in class or out of it, which for any reason --
whether it stems from time, place, or type of behavior -- materially disrupts classwork
or involves substantial disorder or invasion of the rights of others, is, of course,
not immunized by the constitutional guarantee of freedom of speech.

In applying the standard in Tinker, the court summarized the pertinent facts as follows, id.

at 508:

Only a few of the 18,000 students in the school system wore the black armbands.
Only five students were suspended for wearing them. There is no Indication that the

work of the schools or any class was disrupted. Outside the classrooms, a few students

made hostile remarks to the children wearing armbands, but there were no threats or
acts of violence on school premises.
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Further, it cLatuterized talc acti;ity as silent, passive expression of opinion, unaccompanied by

any disorder er disturbance en the part of petitioners." id. The court concluded, id. at 5l4,

(e Thaws

. . the record does not demonstrate anv facts which might reasonably have led school
authoriries to torvvast substantial disruption of or material interference with school
activities, atd no disturbances or disorders on the school premises in fact occurred.

In short, Tinker rejected a zlE se approach to freeielpression in the school context. Activity

is neither immunized because it might be elsewhere, no /unprotected because it occurs in school.

Inste.3 there cost be in each case an inquiry ,s to the impact of the activity on the school program

and the rights of others.

Sevcmd. Tinker emohasized the breadth of the right to free expression in the school environ-

ment, absent the requisite shewing, id. at 512-13:

Tice principle of these cases is not confined to the supervised and ordained discussion
which takes place in the classroom. The principal use to which the schools are dedicated
is to accommodate students during prescribed hours for the purpose of certain types of
activities. Among those activities is personal intercommunication among the students.
This is not only an inevitable part of the process of attending school; it is also an
important parr of the educational process. A student's rights, therefore do not embrace
merely the classroom hours. when he is in the cafeteria, or on the playing field, or on
the campus during the authorized hours, he may express his opinions, even on controversial
subjects like the conflict in Vietnam .

As a corollary, sham opportunities for speech are inadequate. "Under our Constitution, free

speech is not a right that is given only to be so circumscribed that it exists in principle but not

in fact." Id. at 513. officials do not satisfy their constitutional obligations by providing a

"safe baven for crackpots" or confining speech "to a telephone booth. . . ." Id. at 513.

Third, the court stressed that only concrete concerns will support the limiting of expression.

What "may" happen or "night result" is immaterial. Id. at 508, 510. "'Tin our system, undifferen-

tiated fear or apprehension of disturban,e is not enough to overcome the right to freedom of ex-

pression.' Id. at 508.

In subsequent cases, the court has adhered to the Tinker standard. Grayned v. Rockford, 408

U.S. 104 (1972) involved the application of an anti-noise ordinance to a demonstration adjacent to

a school. The opinion explains Tinker's standard as follows, id. at 118 (emphasis added):

Expressive activity could certainly be restricted, but only if the forbidden conduct
"materially disrupts classvork or involves substantial disorder or invasion of the
rights of others."
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rnoliictal pubii,:ations -- generally underground newspapers, but including everything except

schosol-sponsored publications -- whether written by students or others are protected under the

Tinker standard. E.c., ouarterman v. Byrd, 453 F.2d 54, 58-59 (4th Cir. 1972); Riseman v. School

Conn. of ouincy, 439 F.2 145, 149 (1st Cir. 1971); Eisner v. Stamford 3d. of Educ., 440 F.2d 803,

804 (2d Cir. 1971): Scoville v. Board of Educ., 425 F.2d 10, 13 (7th Cir.), cert. denied, 400 U.S.

826 (1970). Distribution has also been viewed as protected under the Tinker standard in Papish v.

Board of rurators, 410 r.s. 467 at 471-472 (1973); Shanley v. Northeast Ind. Sch. Dist., 462 F.2d

at 970-975 (5th Cir. 1972); Fujishina v. Board of Educ., 460 F.2d 1355, 3159 (7th Cir. 1972);

Scoville, 425 F.2d at 13-14; Sullivan v. Houston Ind. Sch. Dist., 307 F.Supp. 1328, 1341, 1355-

1356 (S.D. Tex. 1969); hereinafter cited as Sullivan I. to distinguish it from 333 F.Supp. 1149

(S.D. Tex. 1971). rev'd, 475 F.2d 1071 (5th Cir. 1973)(expressly without affecting Sullivan I);

Channing Club v. Board of Regents, 688, 691 (N.D. Tex. 1970); In re Brociner, 11 N.Y.Ed. Rept.

204. 207 (N.Y. Commit- of Ed. 1972).

Moreover, distribution rules have been held facially defective, at least in part because of

inconsistency with Tinker's disruption standard. Riseman, 439 F.2d at 149; Onarterman, 453 F2d

at 58 -59; Vail v. Beard of Educ.,354 F.Supp. 592, 597-99 (D.N.H. 1973), informally approved but

remanded for additional relief on other grounds, 502 F.Supp. 1159 (1st Cir., 1973); Jacobs v.

Board of Sch. Cow., 349 F.Supp. 605, 611-612 (S.D. Ind. 1972), aff'd, 490 F.2d 601 (7th Cir.

1973),vacated as moot, 420 U.S. 126 (1975); Rove v. Campbell Union High Sch. Dist., Civil No.

51060 (N.D. Cal. Nov. 10, 1970); O'Reilly v. San Francisco Unified Sch. Dist., Civil No. 51427

(N.D. Cal. Nov. 10, 1970). See also Jones v. Board of Regents, 436 F.2d 618, 620-21 (9th Cir.

1970) (invalidating a regulation based on similar pre-Tinker standards); Joy v. Yankovski, Civil

No. 7I-C-489 (E.D.N.Y. July 12, 1971)(Clearinghouse No. 6181)(consent order providing in part);

That defendants will not interfere with or keep records of students who distribute
literature in school property as long as such distribution does not materially and
substantially interfere with normal school activities.

See also De Anza High Sch. Students v. Richmond Unified Sch. Dist., Civil No. C-70-1074 (N.D.

Cal., June 4, 1970) (Clearinghouse No. 17,254) (order granting preliminary injunction) (same); Mt.

Eden High School Students v. Hayward Unified Sch. District, Civil No. C-70-1173 (N.D. Cal., June

4, 1970) (temporary restraining order) (same). In Sullivan I the court found the rule upon which

discipline was based unconstitutionally overbroad. 307 F.Supp. at 1343-46. In Eisner, the court

construed a regulation to be consistent with Tinker standards. 440 F.2d at 808.

Several points recur in applications of the disruption standard. Uhich party has the burden

of justification Acre. an atterwt to limit student expression is Lhallenged? What is the nature

of that burden and how may it be met? :lay distribution be halted or a student punished because

of the way others react?
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MEtTINI1 oi

Tinker i"..pli. itlt placed the burden of j iAying a limitation of expression en th.

system. 393 V.S. at 509 (emphasis added):

_ In order for the State in the person of school officials to justify prohibition of
a particular expression of opinion, it must be able to show that its action was caused
by something more than a mere desire to avoid the discomfort and unpleasantness that
always accompany an unpopular viewpoint.

SebseyueLt ueisiens in the ,:ourts of appeal have explicitly placed this burden eh scheolfifi-

seoeille, 111 F.--fd 10 at 13; rimer, 4.7.1 F.2d E03 at 810; Shanlev, 462 F.2d 960 at 969

& n.7.

In addition, Tinker made it clear that general statements alluding to expected disruption. would

not be sufficient to :wet the burden of justification -- "undifferentiated fear" would not be enough.

There must be "a specific showing of constitutionally valid reasons to regulate . . speech. . . ."

rinker, 393 U.S. at 311. The lower courts have remained faithful to this precedent. Thus, in

iisner, the court cautioned that it would not "rest content with officials' bare allegations. . . ."

440 F.2d at 810. The court in Quarterman required "substantial facts which reasonably support a

forecast of likely disruption. . ." 453 F.2d at 59. The fifth circuit in Shanlev sought "demon-

strable factors" and reminded school officials that "expression cannot be stifled on the sole ground

A intuition. . . ." 462 F.2d at 974. It also held that the rule limiting expression must be "sub-

;tantiated by some objective evidence to support a 'forecast' of disruption." Id. Speculation

;hat students "might" use a fire drill or instigate one to be disruptive was found lacking as

justification in Fujishima v. Board of Educ., 460 F.2d 1355, 1359 (7th Cir. 1972). The school

officials in one case believed disputes "might" arise; this did not meet the burden of justifica-

tion. Jones v. Board of Regents, 436 F.2d 618, 621 (9th Cir. 1970). In Vail the court refused to

accept school officials' arguments about what "could" or "might" happen. 354 F.Supp. at 599. In

Chancing Club v. Rd. of Regents, 317 F.Supp. 688, 691 (N.D. Tex. 1970) the fact that "administra-

tive officials anticipated the possibility of some disturbances . . ." was inadequate.

In some of these cases, school officials also attempted to show the required specific in-

stances of potential disruption. In Scoville, for example, officials felt that the student

publishers were urging disobedience to school rules, and that this should be enough. An editorial

criticized an orientation pamphlet distributed to parents. It "urge[d] all students in the future

to either refuse to accept or destroy upon acceptance 411 propaganda that Central's administration

publishes." it termed one article "quite ridiculous" and referred to the procedure for excusing

absences as "utterly idiotic and asinine. . . ." The students viewed a statement by the senior

dean as "the product of a sick mind." 425 F.2d at 15-16. The district court dismissed thestu-

dent's omplaint, rea.sonic4. that the drticlt. "a- punted to an it ediate advocacy of, anl intitement
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41'i7.1_, 99: (%.D. 111. Post. The

:t noted 1.-%e lower ,oert's findirg that no disruption ha2 to/lowed

.r, on fT,,, i!!_Na.t of the Literature on thol.A: *'ought

it. .. It f,un.i ",ritis_isTt of . . . disciplinary policies" and the "disrespect-

n4 f t Isteies toward It:Le deanl" insufficient to snpport a reasonable

of .n. r..:d at 14.
..-

vflz.idered A ,_entermion tifat the controversial nature of Itaterials

foas.,ist. of Articles advocated a review of marijuana laws and

ofter,_: in,!-orr-Atioa on .ontrol. Thy court rejected the claim, reasoning_that "'controversy'

1, . . . suifi.ient in and of itself to stifle the views of any citizen. . . ." 462 F.2d at

.rt presidential commission had recently made a similar recommendation on

t_at iii,rary materials dealt with birth control. and the subjects were widely dis-

it q7,:. 1:31 reference to library materials on birth control introduces a point of

s1!-e signif n, t. ,ffitia17, should not be able to establish disruption or another basis for

1i:icing ..,au ail Cwt is shown is conduct by students which is fully consistent with other

practices in t.::e systet,.

i:owo e-p!Aasi;:e,: that restrictions -..ust be closely related to asserted policy justifications.

:'_err in-.oation of 'inmaturity. daes not serve to valildace general restrictions on stu-

dent-:' rights." d.1V-1. op. at 7). The court also referred to the need for achieving objectives

by "narrewer, :mor 11.ticular regulation." For example, if littering is a problem, rather than

prohibiting all distribution, "iijittering can be prohibited and punished. . . ." Mem. Op. at 9,

citing Schneider v. New Jersey, -308 C.S. 147, 162 (1.939).

in Sallie-in v. Hocston Ind. Sch. Dist., 307 F.Supp. 1328 (S.D. Tex. 1969) (Sullivan I), the

..curt hell iistriiution of an underground paper had not "materially and substantially inter-

fereill" tne program. The court viewed interruptions of class periods as "minor and

relatively te-,. in numoer." It stressed that in the pertinent period only one "discipline card"

in any say related to the paper was filed. Id. at 1341. Three teachers had found it necessary

to confis,,iti, soples during ,lasses and a fourth before class. In two math classes, there were

requeAts to Jis,,,ss the paper. Copies were found in a boys' restroom and inside sewing machines

in a ho7eT,,iu,,,11,,. ine papers had been distributed off campus and distributors had requested

mat they not he taken into school. Id. at 1333-1334.

Some n.e on the proper application of the disruption-disorder standard may be gleaned

from Burnside v. avers, 363 F.2d 744 (5th Cir. 1966), and Blackwell v. Issaquena County Bd., 363

F.-2d 749 (ith Cir. 1966), (411.bAls "freedom buttons" by a single fifth circuit panel in 1966.)

Tinker's standard was drawn from these cases. See 393 V.S. at 513. In Burnside, students wore

buttons on voting rights in their high school after being forbidden to do so by the principal.

The re. ord indfiate[d] only . . . mild curiosity on the part of the other school
children over the presence of some 30 or 40 children wearing such insignia.

The ,-urt rvguidtisnt "irbitrary and unreasonable . . . " 363 F,2d at 748. In

Blaermell 1 regulition .against the wearing of similar buttons was upheld. The court found,
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. . . an unusual degree of commotion, boisterous conduct, a collision with the rights
of others, an undermining of authority, and a lack of order, discipline and decorum.

363 =3 at 7;44. In this came, sons e students had talked noisily in the hall during scheduled

class periods; pinned buttons on unwilling students; when sent home, invited others to join them;

and at an assembly, "conducted themselves discourteously and displayed an attitude of hostility."

Id. at 751. See also Karp v. Becken, 477 F.23 171 (9th Cir. 1973). where a school officials

confiscated signs from a student. The court found that this action was based upon a reasonable

forecast of disruption. Id. at 174-176.

THE REACTION OF OTHERS

Non-school Supreme Court cases have long held that the hostile reaction to listeners to free

speech is no justification for curtailing the speech. As the court observed in Terniniello v.

Chicago, 337 U.S. 1, 4-5 (1949):

Accordingly a function of free speech under our system of government is to invite
dispute. It nay indeed best serve its high purpose when it induces a condition of
unrest, creates dissatisfaction with conditions as they are, or even stirs people to
anger. Speech is often provocative and challenging. It may strike at prejudices and
preconceptions and have profound unsettling effects as it presses for acceptance of an
idea. That is why freedom of speech, though not absolute . . . is nevertheless pro-
tected against censorship or punishment, unless shown likely to produce a clear and
present danger of a serious substantive evil that rises far above public inconvenience,
annoyance, or unrest. . . . There is no room under our Constitution for a more restric-
tive view. For the alternative would lead to standardization of [ideas . . . .]

It is not enough to prove the speech "stirred people to anger, invited public dispute, or brought

about a condition of unrest." Id. at 5.

Tinker does not explicitly address the question of whether orderly and otherwise proper ex-

pressive activity may be ended or punished if others react disruptively, although its factual sum-

maries do allude to the conduct of other students. See 393 U.S. at 508, 514. Several cases con-

sider this point.

Orders entered in Sullivan v. Houston Ind. Sch. Dist., 333 F.Supp. 1149, 1153 (S.D. Tex 1971).

(Sullivan I) and Jacobs v. Board of Sch. Comm'rs, 349 F.Supp. 605, 611 (S.D. Ind. 1972) state that

a "rule must not subject any covered student to the threat of discipline because of the reaction

or response of any other person to the written material. . . ." In Shanley v. Northeast Ind. Sch.

Dist., the Ufa circuit addressed this issue, 462 F.2d 960, 974:

We are simply taking note here of the fact that disturbances can be wholly without
reasonable or rational basis, and that those students who would reasonably exercise
their freedom of expression should not be restrained or punishable at the threshold'
of their attempts at expression merely because a small, perhaps vocal or violent,
group of students with differing views might or does create a disturbance.

There is support for requiring reasonable efforts to protect the orderly distributor from the

hostile audience. In Jones v. Board of Regents, plaintiff distributed leaflets on a university
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ca.pis in vlolatioC oi a rule; e aLe veto a sign. "Itiwo ezbers of the crovd ero aeved to
tear the sandwith beards C ron Jones biv . - - ." The cOutt stated that rather than reeve Jones,
'j1i had C afirdia hi the sane protection they would have urely provided an
Innocent indiwi.ival threatened, tot er.anple, by a iiood1u on the street." 436 .2d at 621. See
a1s* Crows v. Clonc, f32 F.2d 1259, 12i5 (7th Cir. 1970):

e think a sinflar principle operates to protect long-haired students unless school
fficials have actively tried and failed to silence those persons actually engaged in

disruptive conduct.

e' also Cregor-. v. cicaco, 394 L. lii (1969) (non-school case); Stacy v. Wiflians, 306 F.Supp.
%3, 977 OLD. 11ss. 1969) (three judge court) (right to invite speakers on carnpus).

There nay be instances where reasonable efforts directed at disorderly persons faiL In such
cases it nay be necessarj to stop, but not punish, the distributor. See Karp v. Becken, 477

F. 2d at j71, (confiscation of protest signs upheld in view of reasonable forecast of disruption;

uwever, officials failed to adequately justify five day suspension).
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THE NORTON AND BAKLT CASES

The foregoing discussion provides a basis for considering two cases which ruled against

students on the disruption issue, Norton v. Discipline Comm. of East Tenn. State Univ., 419 F.2d

195 (6th Cir. 1969), cert. denied, 399 C.S. 906 (1970) and Baker v. Downey City Bd. of Educ., 307

F.Supp. 517, 522 (C.D. Cal. 1969).

In Norton, students were suspended for distributing literAture on the campus. The literature

referred to administrators in demeaning terms, and a section criticizing student apathy.contained

language which read, in part, 419 F.2d at 197:

Have they seized builiinos and raised havoc until they got what they were entitled CO
like other Anerican students? -- No.

The court of appeals in uPholding the suspension found that ..oe quoted language supported

the district court's finding that the students had "encouragefd j demonstrations similar to those

which had occurred on other campuses throughout the country. . . ." 419 F.2d at 197.

The Norton court also held that administrators had reasonably forecast disruption. This

ruling was based upon (1) testimony of administrators that "both handouts could conceivably

cause an eruption" and that there were "very definite fears that we might have serious consequen-

ces," and (2) tnat after distribution of the first piece of literature some 25 students told

a dean they "wanted to get rid of this group of agitators." Id. at 197, 199 (emphasis added).

Tinker and the subsequent cases establish that that "could conceivably" or "might" happen is an

inadequate basis for limiting expression. Justice Marshall so argued in an opinion joined by

Justices Douglas and Brennanin opposing the court's denial of certiorari in Norton. See 399 U.S.

at 908. As pointed out by the dissenting judge, alternatives not involving sanctions to the dis-

tributors were available to the dean visited by the twenty-five students. 419 F.2d at 207.

In Baker v. Downey City Bd. of Educ., 307 F.Supp. 517 (C.D. Cal. 1969), the court upheld sus-

pensions for "profanity or vulgarity." It also found that distribution of 450 copies of an under-

ground newspaper had been disruptive. The court relied on the following testimony, id. at 522:

A few teachers testified that there were disruptions in their classes and some
testified to the contrary. On cross-examination, Mr. Shiney stated that some 25 to
30 teachers had told him of their classes being interrupted and of failure in atten-
tion on the part of students due to their reading of and talking about Oink during
class. Mr. Robinson concurred.

This-"failure of attentioe'in the classtoofn -- by students engaging in private conversations

or reading non-germane materials -- is a common problem. In contrast to Baker, the court recog-

nized this issue in the Rowe case, Mem. Op. at 8-9 (footnote omitted):

The fact that students may think about the newspapers during the class is not a
'disruption' justifying restriction. The dissent made this same point in Tinker,
but it was not'accepted. The teachers unquestionably have the right to control
class discussion and to discipline those who persist in talking about other things or
refuse to respond to questions regarding the subject matter of the discussion. These
are the narrower, more specific type of restrictions on student communication that
are proper and do relate to actual disruption of classwork or discipline.
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See also Sullivan I, 307 F.Supp. at 1341. Norton and Baker seem to present a minority view

iieviating trom Tinker more than is necessary.

TEL SCHWARTZ CASE AND ITS PROGENY

Three cases uphold the disciplining of student distributors by focusing on a disregard of

school regulations and/or defiance to officials. See Schwartz v. Shuker, 298 F.Supp. 238 (E.D.N.Y.

1969); Graham v. Houston Ind. Sch. Dist., 335 F.Supp. 1164 (S.D. Tex. 1970); Sullivan v. Houston

Ind. Sch. Dist.. 475 F.2d 1071 (5th Cir.). cert. denied, 414 U.S. 1032 (1973) (Sullivan II).

In Schwartz a student was suspended for "insubordination and insolent behavior." He had

appeared on campus with copies of an underground paper after the principal had reviewed a pre-

vious issue and informed him that it must not be distributed on school grounds. "This-islcue,

among other things, criticized Principal Schuker, referring to him as 'King Louis,' a 'big liar,'

and a person having 'racist views and attitudes."' 298 F.Supp. at 240. The court described the

full range of the plaintiff's conduct as follows, 298 F.Supp. at 241:

When cautioned.not to bring on school presides copies of the newspaper, he neverthe-
less did so; when asked to surrender the same, he refused and in addition attempted
to influence another student to do likewise; when suspended from school and told not
to report, he nevertheless appeared in school and admitted defiance of the superin-
tendent's orders.

The court upheld the suspension as based on' flagrant and defiant disobedience of the school

authorities" rather than "protected activity under the First Amendment . . . ." Id.

The Graham court expressly followed Schwartz holding that the "plaintiffs were reprimanded

more for disobedience than for the dissemination of material protected under the first amendment."

335 F.Supp. at 1166. Students had distributed an underground newspaper on campus after two

announcements that unauthorized distribution would result in disciplinary measures. The court

found an absence of Tinker-style disruption. Id. at 1167. The court characterized as "intransi-

gent" the student's persisting view that they were entitled to distribute and referred to

testimony of one student that a "major purpose" had been to "flaunt" the rule. Id. at 1166.

The fifth circuit in Sullivan II, vacating a district court ruling for a student, also exr

pressly followed Schwartz. The court viewed punishment as based upon a "flagrant disregard of

established school regulations, . . . open and repeated defiance of the principal's request,

and . . . resort to profane epithet . . . ." 475 F.2d at 1076. Here the student had: (1) dis-
,

tributed an underground paper without permission in violation of a widely publicized, written

school rule; (2) returned to the campus during a suspension; and (3) twice shouted profanity at

his principal within the hearing of others.

Schwartz and Graham raise two important questions: first, should a court uphold a suspen-

sion based upon charges covering conduct which is partially protected free speech activity and

partially unprotected action? Second, may a student be punished by characterizing as disobedience

his breach of an unconstitutional rule? These cases raise each question because of the= bsence
4

of holdings that all of the conduct on which discipline was based was unprotected, 298 F.Supp. at
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241; 335 F.Supp. at 1166, and the describing of the existing distribution rules in terms not fully

consistent with the rule later adopted-in the respective circuit. Co pare Schwartz, 298 F.Supp.

at 239-40 and Eisner v. Stamford Bd. of Ed., 440 F.2d at 808, 810-811; and Graham, 335 F.Supp. at

1165 and Shanley v. Northeast Ind. Sch. Dist., 462-F.2d at 976-978. If this reading is correct,

the cases depart from traditional free expression principles.

Graham in particular raises questions about basing sanctions on the choice of words used to

characterize conduct. "Conscientious" could have replaced "intransigent," and "test" could have

been used for "flaunt." Tinker involved an almost precisely parallel "flaunting" of rules. 393

U.S. at 735. Cf._Evers v. Dwyer, 358 U.S. 202, 204 (1958) ("That the appellant may have boarded

this particular bus for the purpose of instituting this litigation is not significant.") ("flout-

ing".of law requiring racially segregated seating on buses.)

Sullivan may be read in a manner consistent with these concerns. First, since the prior re-
.

view requirement wilich 'the student breached was roughly consistent with the one approved by the

Fifth Cicuit in Shanley, there was apparently no protected free speech activity involved. Second,

the court viewed the prior review rule as constitutional, stating, in part, .475 F.2d at 1076:

And it cannot be seriously urged that this prior submission rule is unconstitutionally
vague or overbroad .

. . . [W]e do not invite -school boards to promulgate patently unconstitutional
regulations governing student distribution of off-campus literature.

Also, Sullivan ti cited Mealy v. James, 408- U.S. 169 (1972) (college's refusal to recognize

a student group), as "approv[ingj the principle that the open disregard of school regulations is a

sufficient and independent ground for imposing discipline . . . ." 475 F.2d at 1076. Healy

refers to "reasonable" and "valid" rules. 408 U.S. at 193-194.
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LITERATURE DISTRIBUTION

RULES OF TIME. PLACE AND MANNER

Tinker was silent on the standards to be used to determine rules regulating the time, place

or manner of distribution. The onlyclue it provides was a reference to "the cafeteria," "the

playini field" and'ithe campus during the authorized hours." The decision also discussed the

inadequacy of sham opportunities for expression. 393 U.S. at 512-513. The best view would be to

extend the Tinker test-and require that time/place limitations be closely tied to particular and

specific problems relating to the school's need to run an educational program. This standard WS

in fact applied in Crayned v. Rockford, where the Supreme Court considered the applicability of

an anti-noise ordinance to a demonstration adjacent to a school. After noting that free speech

activity could be subjected to reasonable time, place and manner rules, the court analyzed the

ordinance in terms of the Tinker disruption standard suggesting that it.is a particularization of

the time, place and manner rule. 408 U.S. 104, 115-119 (1972). Thus, it would be reasonable to

ban leafletting on stairways between periods, if conditions were such that the leafletting made

students late for class. It would also seem reasonable to ban such activity in a classroom while

class is in session, for obvious reasons.

The student literature cases have generally agreed that distribution may be limited by.reason-

able rules of tine, place and manner. E.g., Riseman v. School Comm. of Quincy, 439 F.2d at 149,

n.2; Shanley v. Northeast Ind. Sch. Dist., 462 F.2d at 969; Fujishima v. Bd. of Ed., 460 F.2d at

1359. In two cases, courts have rejected attempts to uphold broad prohibitions as were time, place

and manner regulations. Jones v. Board of Regents, 436 F.2d at 620-622; Rowe v. Campbell,Union

High Sch. Dist., Civil No. 51060 at 5-6 (N.D. Cal. Nov. 10, 1970). See also Hernandez v. Hanson,

Civil No. 75-0-174 (D. Neb. May 21, 1975) (Clearinghouse No. 16,126) (specifying areas and times

within school where leaflets Could be distributed).

But few have presented a direct opportunity to discuss the standard for determining reason-
.

ableness. The court in Sullivan I would apparently apply the Tinker standard, for in dicta it

observed, (307 F.Supp. at 1340):

Obviously, the first amendment does not require that students bec.allowed to read
newspapers during class periods. Nor should loud speeches or discussion be toler-
ated in the halls during class time. A proper regulation as to "place" might
reasonably prohibit all discussion in the school library.

Likewise, dictum in Rowe counsels against excessive vigor in the manner of distribution.
.

"Were one student to attempt to force material on another, he could be-disciplined. There is no

evidence whatsoever this has occurred." Rowe, at -7. See also Shanley, 462 F.2d at 970, 971

n.8; Jacobs v. Board of Sch. Comm'rs, 349 F.Supp. 605, 611 (S.D., Ind. 1972), aff'd, 490 F.2d 601

(7th Cir. 1973), vacated as moot, 420 U.S. 128 (1975). (". . . 'not coercive of any other person's

right to accept or reject any written material. . . ."); Tinker, 393 U.S. at 5d4

" There have been only a few cases.which have presented a direct issue concerning time, place,

or manner regulations. In Riseman, the first_circuit reversed a lower court order limiting dis-
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" eutsiZe et seh8,1 . . ." 39 F. Inv 4.;Tellate

court a;;,revcd '_r r1 and net substantiAlv lisruptive' distribution' by students net e:Azaged in

rt eular ;, c et ie,- t . . Ain-el within the buildings . ." The

-oort IS2.01431kv 01 reasenable rules of tine, place and manner. 439 F-24 Jr 1-:/ n.2.

Aelief in ac,7ord.with Rieman was entered in Mello v. Schee/ Comm. of-New Bedford, Civil No. 72-

0.Mass., Apri; ', 1972) (tenprary restraioing order). The orders entered in Sullivan and

Jaeebs Are eensist,nt with Rise:man. They require a showing of disruption of the school program

to -appert limitatitns on distribution before and after schopi and at other times when students

ark not ,ngagel in regular sLhool duties. 333 F.Supp. at 1152; 349 F.Supp. at 611. See also In

re 1-hiener, 11 N.Y. Rept. 293, 29:. (N.Y. Ed. Comeer. 1972) (limiting diitribution 111 wader-

s,11.-4 exits Jr JiS=iSiSJI is unreasonable). Rowe v. Campbell rnion High Sck

r' Jt ("[Tjbe argument that the existence of an alternative forum or mode of expression

permits -alpr. et the chosen one has consistently been rejected.") See also Schneider v. goo

J 30,3 U.S. 147, le3 (1939); New Tins, Inc. v. Arizona Bd. of Regents, 110 Ariz. 367, 519

F.2.1 ,9 (074) (univer.iity cannot limit distribution of off-campus newspaper to six sites on

-J7,2711 And require the payment of a fee for the right to distribute each- issue.)

A gr,:s:17 in.ralid rule in Vail v. Board of Educ. of Portsmouth Sch. Dist banned all literature

listril,T;tion anywhere within 20U feet of the bchool. The district court enjoined defendants from

enforcer nt vf the rule and voided all disciplinary actions taken pursuant to the rule.

354 F.Supp. 592 fD.N.H. 1973). T;e Board then adopted a new rule which permitted students to place

their materials on a table in a library alcove for up to ten days at a time, and to either give

away or sell materials outside the school building at the end of each daily session, with a stipu-

lation that these nctiities do not interfere with normal egress from the buildings. The-;flaintiffs

!.ought new relief, feeling that the table was too difficult to find, and that the opportunity for

distribution at the end of the day was too limited because students left hurriedly at the end of

each 5.24-lion to catch their busses. In response, the district court requested the parties to make

a good faith settlement, and expressed a general opinion that the new rule was too restrictive, and

could be improved by allowing distributionbefore and after the daily sessions without time limita-

tions. The court saw no objection to the location of the library table and viewed the school's con-

cern for normal traffic flow as reasonable. The parties failed to settle the matter anicably, how-
1

ever, and the plaintiffs appealed. The mattei was remanded for fuller relief. 502 F.2d 1159 (1st

Cir. 1973). A copy of the unpublished circuit court memorandum, which by a rule of the first

circuit is not to be treated as a precedent for any other case, is available from the Law and

Education Center.

on remand, the trial court signed a stipulated order which provided that literature could

he distributed before and after the student's school day, or during any free period, on school

grounds, in. the foyer and at the various re urce centers. It is included as an appendix to

this note, infra, at 75-79.
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ly cases where nann.r of d2strib *it`on real i su. are those involving :tale; (or

centri ;tions) rather than free distrOu ion. In dacobs, the trial court invalidated a rule for-

%idlin:

and

349 F.Sepp. at 610. nv appell,te ccurt ebservess that sales by students r-

dded that defendants would have the burden of proof of showing that sales would be

disr-Iptive ender tEe Tinker standard 490 F.23 at 608. See also Peterson v. Board of Educ., 370

F.Sepp. 1208 (D. Neb. 1973); Vail v. Board of Educ. of Portsmouth Sch. Dist., consent order (p.75,

infra). Cf. Senvilla v. Board of Ed., 425 F.2d 10 (7th Cir.), cert. denied, 400 U.S. 824 (1970)

(The fact that the materials were sold was not even an issue).

Fuji'hiza &all; with several questiens of time, place and manner. There, the court invalidated

a suspension for distribution during a fire drill because the system's rule was unconstitutional and

there wa, no proof of disruption of the drill. The court stated that the board night prohibit such

distribution as a regulation of time and place. 460 F.2d at 1355. There is a reasonable basis for

,ecking order during a drill to protect safety and expedite the return of students to classes. Such

tation will have a limited impact on expression given the infrequency of fire drills. The

Fujishima court also stated that a svntem nay not require students to seek in advance of each dis-

tribution approval of the time, place and manner. "The board has the burden of telling students

ellen, how and where they may distribute materials." 460 F.2d at 1359.

There is a danger that regulations of tine, place and manner will not remain neutral, and will

be used to censor content. To compensate for this danger, it is necessary also to have high stan-

dards of specificity in the regulation and to strictly limit administrative discretion. See the

material on overbreadth, at Part 111 (A) (6), infra; see also Monaghan, First Amendment, "Due

Process", o3 ha.'. L. REV. 518, 539-43 (1970).

ROTECTZD UTTERANCES

It has long been a majority view of the Supreme Court of the United States that certain kinds

utterances will nor be deemed speech within the terns of the first amendment:

There are-certain well-defined and narrowly limited classes of speech, the
prevention and punishment of which has never been thought to raise any Consti-
tutional problem. These include the lewd and obscene, the profane, the libelous,
and the insulting or "fighting" words--those which by their very utterance inflict
injury or tend to incite an immediate breach of the peace.

Chzplinskv v. New Hampshire, 315 U.S. 568, 571-72 (1942). However, the fear that governmental

restrictions on these unprotected utterances will intrude into protected areas has led the Supreme

Coprt ro develop special rules governing the definitions and the burden of proof and persuasion

which greatly narrow the permissible scope of ouch restriction's. As will be discussed below, these

special rules should apply to student; in school as well as all citizens generally.

Finally, if students in school have full first amendment rights all other utterances are fully

protected. Certainly, protection of materials is not limited to those which a court determines to

be of "sufficient social importance." patter v. Los Angeles City High Sch. Dist., 452 F.2d 673,

675 (9th Cir. 1971).
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vb,con:t: reordc... 7.4tor..in,:es which arm be ycnd the protection of the

first amer ment. Chaplinskv v. .1. hire, 315 U.S. 568. 571-72 (1942). However, the court

his also developed a narrow and technical definition of obscenity, to assure that legal piehibi-
-

tions oh it do not intrude upon protected speech. Thus, under the present standard the basic

guidelinec. for the trier of fact must be:

. . . la) whether 'the average person, applying contemporary community standards' would
find that the work, taken as a whole, appeals to the prurient interest, Reis v. Wisconsin,
flint U.S. 229) at 230 quoting Roth v. United States, )354 U.S. 476) at 489; (b) whether
the work depicts or describes, in a patently offensive way, Sexual conduct, specifically
defined by the applicable state law; and (c) whether the work, taken as a whole, lacks
serious literary, artistic, political, or scientific value.

Miller v. California, 413 U.S. 15, 24 (1973). Later in the opinion, the court referred to "the

public portrayal of hard-core sexual conduct for its own sake, and for the ensuing coonercial.

rain . . . ." Id. at 35. Rut these are non-school decisions.

The lower courts have readily agreed that students in schools are not privileged under the

first amendment to publish or distribute obscene material. See, e.g., Shanley v. Northeast Ind.

Sch. Dist., 462 F.2d 960, 971 (5th Cir. 1972), Jacobs v. Noard of Sch.,Comers, 349 F.Supp. 605,

614 -11 (S.D. Ind. 1972), aff'd, 490 F.2d 601 (7th Cir. 1973), vacated as moot, 420 U.S. 128 (1975).

The significant question is whether the technical definition of obscenity applies or material may

be prohibited because it is vulgar, profane or contains "four letter words."

The Supreme Court resolved the issue at the college level in Papish v. board of Curators, 410

U.S. 667 (1973). There, a student was expelled after distributing on canvas, without ensuing dis-
.

ruption, an underground newspaper containing a political cartoon shoving policemen raping the

Statue of Liberty, and an article entitled "Mother Fucker Acquitted." The lower courts upheld the

expulsion. The district court found the paper obscene; the court of appeals found it unnecessary

to r.-ach that question because "on a university campus 'freedom of expression' could properly be

'subordinated to other interest such[ as, for example, the conventions of decency . . . .'" 410 U.S.

667, 669, quoting the court of appeals, 464 F.2d 136, 145 (8th Cir. 1972). Tne Supreme Court re-

versed, 410 U.S. at 670 (footnote omitted):

'fie think Mealy (v. Janes, 408 U.S. 169 (1972)) makes it clear that the mere dissem-
ination of ideas--no natter how offensive to good taste--on a state university campus
may not be shut off in the name alone of 'conventions of decency.' Othei recent pre-
cedents of this court sake it equally clear that neither the political cartoon nor the
headline story involved in this ease can be labelled as constitutionally obscene or
otherwise unprotected. E.g. Rots v. Wisconsin, 408 U.S. 518 (1972); Gooding v. Wilson,
405 U.S. 518 (1972); Cohen v. California, 403 U.S. 15 (1971)["Fuck the Draft" not obscene).

Papish in effect overrules Norton v. Discipline Comm. of East Tenn. State Univ., 419 F.2d 195

(6th Cir. 1969), cert. denied, 399 U.S. 906 (1970), insofar as any reliance was placed in Morton

on distribution of materials containing "crude, vulgar remarks; "' -- plainly not legally obs

in upholding suspensions. See 419 F.24 at 198. See also Thonen v. Jenkins, 491 F.2d 722 (th Cir.

1973)(university cannot discipline student who wrote and editor who published letter contal ing one

"our-letter" vulgarity.)
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Zapioa, 3 .7,011,40,- resolve t3 a standard for school student_: for

two reasons.. In A:insberz v. Ne.: York, 624. 636 (19o11), the court accepted Liss notion of

differential sta dards of obscenity depending Amon age. Second, sone cases have suggested a dis-

tinoti i *oetwotn or') le'Oe nelza01 tudents. i'luarternan v. Byrd. 453 F.2d at 57-58 and

a. 7:-Eoppell v. Levine, 347 456 1972). it =ay be argued froa 1:losberg, however,

that s"5etiiin4 aPir.1.1.;ting the legal definition for adults applies.

cenerally, high school students have prevailed on obscenity issues. Courts have found nate-

rial.A not obscene employing the same standard used in Papish and/or have found insufficient basis

for .liotiaouiohino student expression from materials which are part of the school program. The one

eXception to thi- pattern, Laker v. l'Orwsleir City Ed. of Ed., 307 F.Supp. 517 (C.D. Cal. 1969) is

discussed below.

In two courts applying the technical definition of obscenity held that particular non-

sehool-spon$ored publications were not Obscene. See Vail v. Board of Ed., 354 F.Supp. at 599:

Sullivan v. :'ouscon Ind. Soh. Dist., 333 F.Supp. at 1162-1167, supplementary injunctions vacated on

other grounds, 475 F.2d 1071 (5th Cir. 1973). Each of these eases involved the word "fuck." In

FujishiLta. the seventh circuit stated that rules could forbid obscenity and added (464) F.2d at

1.159 n. 7):

Defcmdants here do not argue that The Cosmic Frog is obscene, but some school
administrators have labeled as obscenity the sort of profanity and vulgarisms
which appears in The Cosmic Frog. They are incorrect, because those words are not
used to appeal to prurient sexual interests. See Sullivan v. Houston Independent
School District, 333 F.Supp. 1149, 1162-1167 (S.D. Tex. 1971).

See also Jacobs v. Board of Sch. Commits, 349 F.Supp. 605 (S.D. Ind. 1972), aff'd, 490 F.2d

609-610 (7th Cir. 1973) (technical definition of obscenity applicable), vacated as moot. 420 U.S.

128 (1975) : Scoville v. Board of F.duc., 425 F.2d at 14 (appearance of sentence "oral sex may

prevent tooth decay" not a basis for sanction). See also Koppell v..Levine, 347 F.Supp. 456,

458-59 (E.D. N.Y. 1972) and Antonelli v. Hannond, 308 F.Supp. 1329, 1332 (D. Mass. 1970), cases

involving school-sponsored publications discussed below.

In Bazaar v. Fortune, 476 F.2d 570 (5th Cir. 1973), cert. denied, 416 U.S. 995 ( 1974), the

court reviewed the attempted censorship-of a semi-official magazine (staffed and run by students,

with editorial advice from an English department adviser) at the University of Mississippi. There

was never any conflict over content until the University's printers superintendent caned the

chancellor to suggest that he examine the stories. At issue were two short stories by a young

black student on interracial love and black pride. The university based its objection on taste

--chiefly referring to some "earthy" language, including some "four-letter words." The circuit

court observed, id. at 573:

The language, while admittedly unacceptable in some quarters, is readily recognized
as commonplace in various strata of society, both black and white. . . Mt could
well be considered strained and artificial for these characters to speak and think in
proper prep school diction.

. . . The words are not used in a sexual sense nor are there vulgar passages descri-
bing such activities. Throughout the work, the "offensive" words are usually used as
modifiers strictly included for their effect and to convey a mood. They are not used
in any literal sense. While some may feel that they are used a bit too often, this is
a difficult matter to judge and rests largely with individual taste. Certainly, it
seems an unsuitable standard for governmental censorship.
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The court held the censorship atti rat inproper, and it was notified on another point and

affirmed by the fifth circuit en =anc, 469 F.23 225 (5th Cir. 1973). cert, denied, 416 U.S. 993

04744.

Courts have been unwilling to uphold sanctions based en students' using words which also

appeared in school-sanctioned materials. In fought v. 'an Buren Pub. Sch., 306 F.Supp. 1388 (E.D.

Mich. 1969), a student was expelled for possessing in school a "24 page tabloid-type" publication

in violation of a school regulation forbiddin% possession of obscene literature. The student con-

ceded that the magazine eentained some "obscene" words, e.g., "fuck." (The concession is question-

able in view of the other cases.) The proof revealed that J.D. Salinger's THE CATCHER IN THE RYE

an issue of Narper's used in, the school program contained the sane word. The court held, id.

at 1396:

. . . the inconsistency is so inherently unfair as to be arbitrary and unreasonable,
constituting denial of due process, thus compelling us to conclude that the plain-
tiff's expulsion may nor stand.

See also,Channing Club v. Board of Regents, 317 F.Supp. 686 (N.D. Tex. 1970)(denial of equal pro-

tection; university attempt to prohibit publication of off - campus paper); Sullivan v. Houston Ind.

Sch. Dist.,'333 F.Supp. at 1165-1167 (S.D. Tex 1971) (partial basis of decision), supplementary

injunctions vacated on other grounds,.475, F.2d 10714, Scoville v. Board of Ed., 425 F.2d at 14

(appropriate to'compare content of books in school library). The eighth circuit majority refused

to rely on the inconsistency doctrine in the ?apish case. See 464 F.2d at 144 and n. 18. The

dissenting judge appeared to disagree. (464 F.2d at 146 and n. 1) In the view It took of the case,

the Suprene Court did not reach the issue in reversing. See ?apish v. Board of Curators, 410 U.S.

667 (1973).

The inconsistency doctrine is a potent, widely available weapon. as the Vail case, for exam -

pie. .a comparison of the content of the underground paper (The Strawberry Grenade) and materials

from the school program revealed the following:

Erich Segal, LOVE STORY (Signet Edition 1970), at p.68: "For uhom? I wanted to say. This guy

was beginning to piss me off."

Strawberry Grenade, November 11, 1971, at p. 1: "Many of us were Betting pissed off."

LOVE STORY, at p. 17: "At a heated juncture, 1 made the unfortunate error of referring to

their center as a 'fucking Canuck.'"

Strawberry Grenade, November 11, 1971, at p. 2: "AIL I remember about the ride downtown is

screaming at the pigs to please loosen the fucking handcuffs as they hurt like hell."

Eldridge Cleaver, SOUL ON ICE, Dell Publishing Co., Inc" (1970) at p. 182: "I'm non' cut

that fucking weed aloose."

Dick Gregory, with Robert Lips.te, NIGGER, rocket Books, 1965, at p. 171: "I'm gonna cut

the balls right off this little nigger, he ain't never gonna do nothin' no more."
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F r v t:renale. 11, , at p.3: ":o I hit him in the balls."

7.:1G4vR, o. 22: "Dare a-lo lirtv -wicker in this place to come

stomping this bith. Har?"

Strautterrv_ 1971, 3: "You've had it now, mother-fucker!"

?artioular words at issue in Vail were also defines in standard reference works.

After the 1:upreme rt's reversal in the Vanish case, Baker v. Downey Cite Bd. of Educ.,

sr Inds alone in ruling ponishLent permissible for material not found leisaly obscene. nigh

-o-sool students received ten day suspensions for "profanity or vulgarity" after distributing

ot oink, an undergroend paper, to students entering the campus. Offending material

inoluded "foor letter words" and other profanity in an article by Jerry Farber, "The Student as

Niozer," and tlik- "vuloar retauchine of a photograph of President Nixon (adding an extended middle

finger to a closed hand). Iliis photograph was captioned: "here's A Little Something for You Jus-

ri,:e.- 317 F.S :pp. at i2 i1,

The raker ,oert's rationale for denying the free speech claim was similar to that of the eourt

appeals majority in Pa :

'.either "pornography" nor "obscenity," as defined by law, need be established to
onstitute a violation of the rules against profanity or vulgarity, or as a tease,
for interference with discipline. or to justify the apprehension of experienced school
administrators as to the impairment of the school's educational process in the instant
oase. Ginsberg v. : :tom York, 390 U.S. 629 . . . .

. (Pjlaintiff's First Amendment rights to free speech do not require the sus-
pension of decency in the expression of their views and ideas.

. Supp.,at 525-27. The court also stated that high school students' "right to criticize ICtd

to dissent" may be "more strictly curtailed . . . than college students or adults". Id. at 527.

Signifieancly, the appellate court: in ?apish relief on Baker as authority. See 464 F.2d 136,

145, n. 20 (8th Cir. 1972). ?apish, of course, was reversed by the Supreme Court:

Non-school cases also require a full adversary hearing prior to seizure or censorship. This

principle has been applied in cne school case. Wilhelm v. Turner, 431 F.2d 177 (8th Cir. 1970).

Iowa's Attorney General secured copies of a student paper from a printer prior to distribution,

claiming that the paper was obscene. The court held the papers must be returned to the student

plaintiffs because seizure had not been preceded by an adversary hearing on the obscenity issue.

Id. at 179-8Q.

*5.g., AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE, (American Heritage Publishing Co.,
Inc., 1969) at p. 531: "fucking, adj. Vulgar slang. Damned. Used as an intensive. adv. Vulgar
Slang. Very. Used as an intensive." DICTIONARY OF AMERICAN SLANG, (Wentworth and Flexner, Cro-
well Co., 1967) at p. 393: "pissed oft -- angry: enraged; disgusted; completely and thoroughly-
exhausted; fed up; unhappy; forlorn.
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Like obs enity, efatov:,ry utteraneee are also enerally conaidered beyond the pratectien of

the first accede-eat. Chapiknske 7. .:tar Pienshire, 315 C.S. 568, 571,-572 (1942i (dicta). This
general rineiple has en repeated by couros deciding school cases. See 4Egz,Shanlev v. Northeast

!Ad. Sch. 4o2 F.2d %0, 971 (5th Cir. 1972); yelishina$ 460 F.2d 1355, 1359 (7th Cir. 1972).

1.1,ke oscenito, however, the Supremo Court has imposed numerous restrictions on the common

concept of defamation, ohieh, generally speaking, is any communication to a third party "which_

teals te hold the olaintiff up to hatred, conteept or ridicule, or to care him to be abunned.or

aveided." Peo.sser, LAW CF TOZTS 739 (5th ed. 1971); llanson, LIBEL AND RELATED TORTS, para. 14 at

21-22 fier0).

Under ti.e common law definition, liability followed if the defamatory statement was in fact

puLltahe.!; there was no requirement that the speaker act negligently or with Intent to defame.

The classic case Leposing constitutional limits on the common law definition. of defamation is New

York Times v. Sullivan, 376 U.S.. 254 (1964). -The defepdant publisher ran a full-page advertisement

which deecribed racial atrocities perpetrated by unnamed persons (or organizations) in the South.

Sullivan, who was an elected.cpmmissioner with responsibility for the pollee department of Moticgo-

oery, Alabama, believed that the statements implicitly attacked him and injured his reputation.

During the eaurt.e of the trial, some of the assertiens contained in the advertisement were shown

to !.e Laic: the Times morgue carried stories which were inconsistent with the advertisement and the

Tines admitted that sone of the statements were false. This forced the Tines to rely exclusively on

its first amendment protections.

The High Court ruled that public officials were subject to fair comment, and would have the'

burden of proving that an alleged defamatory statement was both untrue and wade with "actual malice"

--i.e., intentional or reckless disregard for the truth. 376 U.S. 254, 779-780 (1964). The court

reversed a state court decision awarding damages to Sullivan and remanded the case for further con-

eideration it light of this new principle. Subsequently, the court also made it quite clear that

"actual malice" did act mean "ill will" in Garrison v. Louisiana, 379 U.S. 64, 73 (1964);

. . . even if he did speak out of hatred, utterances honestly-believed contribute
to the free interchange of ideas and the ascertainment of truth.

Seen after Sullivan, it became clear that the Sullivan formula would extend to all public

officials, not just those who were elected to their positions. Rosenblatt v. Baer, 383 U.S. 75

(1966) (county parks department supervisor); Monitor Patriot Co. v. Roy, 401 U.S. 265 (1971) (can-

didates for office).

Finally, the Sullivan rule was extended to lower echelon public personnel in Time, Inc. v.

Pape, 401 U.S. 279 (1971)(a Chicago policeman).

The court has also extendee the Sullivan "actual malice" test to "public figures"--persons who

voluntarily assumed a position of leadership. Curtis Publishing Co. v. Butts, 388 U.S. 130 (1967)

(a fermer colire,fate football coach) and !associated Press v. Walker, consolidated with it,(a promi-

nent spokenman during a riot at the Univ2o-sity of Mississippi), In Bucts/Walker the court left open

the question of whether the "reluctant public figure" was subject to the same fair comment as public
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officials. This issue was resolved in Gertz v. Robert Welch Inc., 418 i.S. 323 (1974)- t;ortz

was a Chicago lawyer who was described unfavorably by the defendant's me:azine. Pewell, who

wrote tLe epinien for the court. continued to recegnize a eatcgory of public figures, first noted

in 3uttsr2alker. ?even al,:o rejected an earlier inconsistent opinion (Rosenbloom v. Metromedia,-

Inc.,40"s U.S. 29 (1:71)) on grounds that it was telly a plurality epinion. He then acknowledged

that the first amendment requires see concessions Ind some accommodation, and declared the common

law'Iibet per se rule and the rules permitting punitive damages unconstitutional. Most important,

be refused to require proof of 11 malice, as defined in Sullivan, 418 V.S. at 347:

We hold that, so long as they do not impose liability without fault, the
-.t at. ray define for themselves the appropriate standard of liability for a
puhli,',er or 1roadcaster of defamatory falsehood injurious to a private indi-
videstl.

Thus, an 1,711.trueti ,a on re.e table care was found adequate.

In -aim, in cases involving private persons as the subject of the defamation, the Certz

it:: desires t see (1) evidvne of negligen,a,!, not just falseheed; and (2) a record tetleeting

evidence of actual injury to plaintiff.

In vases where school officials see% to deny a student's right to publish or distribute ma-

terial: on grounds that it is defamatory, the question likely Lo arise is whether the definition

of defamation must be judged by the Sullivan-Gertz rules. Since prior censorship of defamatory

materials is hi,;.ply questionable, sear v. Minnesota, 283 P.S. 697 (1931), the proper analysis

would preclude any interference., and would require those persons who believed they weredefamed

to bring a tort action. The only case dealing precisely with school officials' atteept to punish

alleged defamation in a school paper involved a faculty dismissal. Undress v. Brookdale Community

col., Civil Nu C-1805 -74 Super. Ct., April 30, 1975). A faculty member-had written a story

which charged a college official with a conflict of interest. The court required the board to

prove that she acted with actual malice before they dismissed her. id. at 17. They failed. Id.'

at 18. Thy court granted Undress's request for specific performance of her contract, with full

salary privileges and damages. The court allowed $10,000 compensatory damages, $10,000 in attor-

ney's fees, and punitive damages of $10,000 against each defendant (a total of $70,000 and costs).

1f defamation 3.14S are brought against students they would, of course, have to be adjudicated

according to the constitutional roles set forth by the Supreme Court. Cf. Baughman v. Freienmuth,

478 F.2d 1345, 1351 (4111 Cit. 1973)(obscenity case); Trujillo v. Love, 322 T.Supp. 1266, 1271

(p- Colo- 1971) (college riewspaper); discussed at p. 67, infra.

The New York Times rule was in part the basis for the dismissal of a libel action; in Scelfo

v. Rutgers Univ., 116 N.J. Super.403, 282 A.2d 445 (1971), There, a student wrote an article de-

scribing a YAF-SDS confrontation and submitted it to the undergraduate newspaper. It was published

with a headline reading: "YAF's, Cops, Rightists: Racist Pig Bastards." The court dismissed the

suit for three seasons: (1) failure of the article to identify the two policemen who sued the

student author and the university; (2) the absence of proof of damage to the plaintiff's reputa-

tions; and (3) the policemen were public officials, and failed/to plead or present evidence of

'actual malice' as required by the Times case. Id. at 449-51.

-
U
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Yer a :eneral of -.chvol liability for student utterances, see :iote,

niversit..- for Lioelous %aterial in Student Publications, 71 MIal. 1. W.% 1061

Y, ,fvvr filed ag.linst universities for tortious statements in the

and in the filed, the utterances were found to be priviledged.

IcIALS

:le non-s,hol State me ;:onrt caLies which most closely parallel the situations where students

ire criti...il ot s,Lool officials are those eases dealing with "fighting words." In such cases, where

.4peech aIon.: is involved, the Supreme Court has required that the words clearly be likely to provoke

4 riot ..r l'ira,a of peace. Chanlinskv v. New"Hampshire, 315 V.S. 568 (1942). Cf. Terminiello v.

IcaLo, 317 1 (194a). The Supreme Court in non-school cases has required a "clear and present

danger" t.-.t a substantial evil would occur. .a., triages v. California, 314 U.S. 252. 261762

(1?41). and "mtnor matters of public inconvenience or annoyance" are insufficient to justify restric-

tions on free speech. Id. at 263:

[i]he substantive evil must he extremely serious and the degree of imminence
extremely high before utterances can be punished.

It is grossly insufficient merely to show that "a few students made hostile remarks': Tinker, 393

r.s. at 508. "[A] mere desire to avoid the discomfort and unpleasantness that always accompany an

unpopular viewpoint," id. at 509, is also inadequate justification for a curtailment of free speech.

See also Bachellar v. Marvland, 397 U.S. 564 (1970); Street v. New York, 394 U.S. 576, 13 (1969). If

punishment is invoked merely because speech "stirred people to anger, invited public dispute, or

brought about a condition of unrest," it is invalid. "A conviction resting on any of those grounds

may not stand." Terminiello v. Chicago, 337 V.S. 1, 5 (1949).

The law expects public servants to restrain themselves from reacting violently when dealing

with provocative citizens. Cf. Model Penal Code, 250.1 (4) (c) (Tent. Draft. No. 13, 1961) (police);

oratow4ki v. Civil :erv. Comm'n of Chicago, 3 III. App. 2d 551, 123 N.E. 2d 146, 151 (1954) (same).

This rule, developed in the context of words directed ac police, should also apply to teachers and

school administrators. In a normal school atmosphere, their first duty is to exercise restraint and

provide a good example to the'students in the school. Of course, where the criticism is directed at

other students Tinker's standard should apply, as a particularization of the test developed in non-
.

school cases.

A limited number of the distribution cases concern the question of criticism of school officials

Generally the courts hold that broad prohibitions on distribution may not be justified by a fear that

student publications will be critical of school officials. Shanley v, Northeast Ind. Sch. Dist., 462

F.2d 960, 972, n. 10 (5th Cir. 1972) (dicta);Rowe v. Campbell union High Sch. Dist., Civil No. 51060

(1.D. Cal. Nov.10. 1970). See also Sullivan v. Houston Ind. Sch. Dist., 307 F.Supp. 1328, 1341

(S.O. Tea. 1969) (Sullivan I);Scoville v. Board of Educ., 425 F.2d 10, 14 (7t4 Cir. 1970) cert.

denied, 400 L.S. d26 (1970); and ::orlon v. Disc. Comm. of East Tenn. State Univ., 419 F.2d 195,

198 (6th Cir. 1969), cert. denied, 399 U.S. 906 (1970).
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This view was reiterated by Utiet JuSLicu durger dis.l.entinz in Parish: "Students are, 4

course, free to criti,ize the university, its faculty, or the Government in vigorous, or even

tern.,." fats' 17-S. 'hi, (1973). Ln Haw:Um-1u, the k:ourt stated that c,ificials may not

"under the guise of . . . vague labels . . . choke off criticism, either of themselves, or of

school policies, which they find disrespectful, tasteless, or offensive." 478 F.2d at 1351.

In Sullivan I. the court stated that a speech by a "hypothetical administrator" in an under-

ground paper did "appear to hold school officials up to ridicule . . ." It could not be sup-

pressed, however, because it did not contain "fighting words," libel or obscenity. 307 F.Supp.

1328, 1341, 1342 (S.D. Tex. 1969). In one case. university officials took exception to a letter

written by two students which contained a "four - letter" epithet describing the president of the

university. Tice students were disciplined. The reviewing court ruled the college's action i11e-

..;a1 in a very brief opinion, Thonen v. Jenkins, 491 F.2d 722, 723 (4th ar. 1973):

The record reveals that university officials undertook to deny these college
students the right to continue their education because one word in an otherwise
unexceptionable letter on a matter of campus interest was deemed offensive to
good taste. On at least one prior occasion the officials had remonstrated with
the student editors about the use of vulgarity in the publication but had made
it clear that .hey did not intend to act in a censorial fashion nor did they
suggest that such vulgarity would not be tolerated in the future. It was only
when the vulgarity was used in the open letter addressed to President Jenkins
with respect to his dormitory policy that the school authorities viewed it as
totally unacceptable and took disciplinary action against Thonen and Schell.
That they may not do.

ADVOCACY OF VIOLATION OF SCHOOL RULES

Sometimes criticism of officials becomes so harsh it becomes advocacy of disobedience. Th6

non-school parallel to the situation where students' speech appears to urge some illegal or im-

proper action are the cases dealing with subversion, advocacy of the overthrow of the government

and inciting to riot.

The general rule that has been developed_in such cases was enunciated in Schenck v. United

States, 24- 9 U.S. 47 (1919), in which the court upheld a conviction for obstructing the draft by

mailing pamphlets urging conscripts to resist during a Time of war. The court, speaking through

Justice Holmes, enunciated the following rules, id. at 52:

We admit that in many places and in ordinary times the defendants in saying all
that was said in the circular would have been within their constitutional rights.
But the character of every act depends upon the circumstances in which it is done.

. . . The most stringent protection of free speech would not protect a man in

falsely shouting fire in a theatre and causing a panic. It does not even protect

a can from an injunction against uttering words that may have all the effect of

force. . . . The question in every case is whether the words used are used in

such circumstances and. are of such a nature as to create a clear and present
danger that they will bring about the substantive evils that Congress has a right

to prevent. It is a question of proximity and degree.

The "clear and present danger" test was applied to uphold' convictions, under the Smith Act,

prohibiting subversive activities, in Dennis v. United States, 341 U.S. 494, 509 (1951):
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Obviously, the words mean that before the Government may act, it must wait
until the putsch is about to be executed, the plans have been laid and the signal
is awaited. It Government is aware that a group aiming at its overthrow is az -
tempting.to indoctrinate its members and to commit them to a course whereby they
will strike when the leaders feel the circumstances permit, action by the Govern-
ment is required.

The test remains in effect today. Brandenburg v. Ohio, 395 U.S. 444 (1969). In Brandenburg,

the Court voided Ohio's criminal syndicalism act which made it a crime to orally or in writing

-"advocate or teach the duty, necessity, or propriety" of violence "as a means of accomplishing

industrial or political reform," or to "voluntarily assemble" with a group that does. The court

cited Dennis and similar cases and observed, id. at 447:

These . . . decisions have fashioned the principle that the constitutional

guarantees of free speech and free press do not permit a State to forbid or pro-
scribe advocacy of the use of force or of law violation except where such advocacy
is directed to inciting or producing imminent lawless action and is likely to
incite or produce such action.

In another case a student demonstration which began on campus moved to the street, blocking

traffic. The local sheriff ordered the demonstrators to move. Hess shoulted, "We'll take the

fucking street later" or words to that effect and was arrested under a disorderly conduct statute.

The court reversed, observing that Hess was being punished for words alone and that there was no

likelihood of imminent lawless action.

Since the uncontroverted evidence shoved that Hess' statement was not directed

to any person or group of persons, it cannot be said that he was advocating, in
the normal sense, any action. And since there was no evidence or rational inference
from the import of the language, that his words were intended to produce, and likely-
to produce, imminent disorder, those words could not be punished.

Hess v. Indiana, 414 U.S. 105, 108-09 (1973).

In Healy v. James, 408 U.S. 169, 188-89 (1972), the Supreme Court considered, among other

reasons, a college's refusal to recognize an SDS chapter because it would be a disruptive influence

on campus. The court applied the following legal standard:

This critical line heretofore drawn for determining the permissibility of regulation

is the line between mere advocacy and advocacy "directed to inciting or producing immi-
nent lawless action and . . . likely to incite or produce such action."' Brandenburg v.
Ohio, 395 U.S. 444. 447 . . . (1969) (unanimous per curiam opinion). See also Scales
v. United States, 367 U.S. at 230-232 . . . (1961]: Noto v. United-States, 167 U.S. 290-
298 . . . (1961); Yates v. United States, 354 U.S. 298 . (1957). In the context
of the "special characteristics of the school environment," the paver of the government
to prohibit "lawless action:' is not limited to acts of a criminal nature. Also prohi-
bitable are actions which "materially and substantially disrupt the work and discipline
of the school." Tinker v. Des Moines Independent Community School District, 393 U.S.
at 513 (1969].

See also Stacy v. Williams, 306 F.Supp. 963, 972-974, 977 (N.D. Miss. 1969) (three judge

court) (right to invite speakers).

In a school case, In re Brociner, 11 N.Y. Ed. Rept. 204 (N.Y. Ed. Comm'r 1972), a student was

suspended for distributing an underground paper which included the following advice for freshman

students. In the words of the Commissioner:
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The "advice" includes a list of "do's" and "don'ts" "to help make your stay more
pleasurable -and to drive the administration crazy" and includes suggestions that
the students learn to steal passes and,to forge teachers' signatures upon the pass,
to lie with a straight face, to sign'their own absence excuse notes and to "do your

part to drive the 'Wheels' up the wall."

The Commissioner ruled for the student. The critical factor in the decision was the Commis-

sioner's finding that the article was, intended as satire, and that "satire, however inept" is

protected by "constitutional guarantees" and "the dictates of sound educational policy." Id. at

205:

. . . It is nevertheless apparent to me that the piece was written as a work of

satire rather than as a serious- exhortation. . . .

The opinion also notes "a complete absence of proof that any students were influenced by the

article to do or to attempt the acts - suggested. Id. at 207.

In Scoville v. Board of Educ., 425 F.2d 10, 14 (7th Cir.),cert. denied, 400 U.S. S26 (1970),

the students harshly criticized school policies and a dean, and urged other students to destroy-or

not accept materials given out by required administrators. The court of appeals ruled for students

because it found no evidence of actual disruption, and viewed the criticism (although "disrespect-

ful and tasteless") and advocacy as insufficient to support a reasonable forecast of disruption.

In Norton v. Disc. Comm. of East Tennessee State Univ., 419 F.2d 195, 197 (6th Cir. 1969),

-cert. denied, 399 U.S. 906 (1970), the court ruled in favor of school administrators against stu-

dent publishers who criticized student apathy and indirectly suggested they should have "seized

buileings and raised havoc . . . like other American 'students." Whether the-court properly

applied the Tinker standard is discussed supra at pp. 41-42.
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In any, case, the court found that administrators had reasonably forecast disruption. In the

court's view. some oi the student literature encouraged disruptive demonstrations. 419 F.2d at

197. The court also referred to exhortations to students "to stand up and flet".and to "assault

the bastions of administrative tyranny." These the court characterised as "open exhortation to

the students to engage in disorderly and destructive-activities." 419 F.2d at 198.

In one sense, Scoville and Norton are consistent. Neither case stops with criticism and advo-

cacy; each searches for evidence of their impact. Finding none, Scoville ruled for the students.

However, Norton rested primarily on testimony of what "could conceivably" and "night" happen. This

is not a valid point. Even in the absence of testimony, the court of appeals in Scoville could

have inferred that disruption'was "conceivable" and 'night" happen. The real difference manifest

lb the courts' contrasting choice of language to describe student expression was in the philosophy

of Iudges.. This note has observed that Norton did not properly apply Tinker's disruption standard.

In addition, given the indication in the Healy case that advocacy most be tested by the standard

forth In Brandenburg, the Norton decision is questionable on another ground. The university

tals did not testify that distribution was "likely to incite or produce" disruption of the

school program.
1

Two cases where the tinker test was adequately net are illustrated by Siegel v. Regents of

Univ. of Cal.. 308 F.Supp. 832 (N.D. Cal. 1970)( "go down there and take the park"); and Speake .

v. Grantham, 317 F.Supp (S.D. Hiss. 1970) (leaflets falsely announcing the suspension of classes).

On the factual contents of both cases'"substantial disruption" could .clearly be predicted.

cases on student criticism have not discussed the,applicability of the doctrine of
PLckein,g v. Board of Education, 391 U.S. 563 (1968). There, the Court overturned the dienissal
of a tiather who had criticized the school board and administration's handling of the raising and
allc:cating of revenue. There was no proof of adverse impact on the educaltional program and the
Court found that none could be inferred given the, subject of the criticism. 391 U.S. at 572-573:
It also-found that the information used by the teachers was not confidentialland that since "(tjhe
statements [were] in no way directed towards any person with whom appellant would normally be in
contact in the course of his daily work as a teacher" there was "no question of maintaining either
discipline by immediate superior or harmony among coworkers . . . ." 391 U.S. at 569-570. in
theists circumstances, the court held: (1) "substantially correct" consents could not be the basis
for dismissal even if "sufficiently critical in tone .a. 391 U.S. at 570; (2) "in a case such
as this" the "false" statements found by the Court could not be a baoi for dismissal unless "know-
ingly or recklessly made . . . ." No such showing was made. 391 U.S. at 574. This summary shows,
the complexity of the Pickering analysis. Pickering also introduces another factor, stating that
the system because of the employer - employee relationship had significantly different interests
than in regulating the speech of the " "citizenry in general." 391 U.S. at 568. It-can be argued
that students are the "citizenry in general" and that there is greater latitude for student criti-
cism.
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MRM1AL MATFRIAL

Non-sithool Supreme Court cases have also excluded advertising materials from the protection of

the first amendment. See Valentine v. Chrestensen, 316 V.S. 52 (1942); Pittsburgh Press Co. v.

Pittsburg Comm. on Human Avlatimss, 413 U.S. 376 (1973). This would serve as joistifieacton for

limiting or prohibiting of advertising circulars on school grounds (Cf. Valentine) and would

support reasonable regulations of how advertising is presented (Cf. Pittsburgh Press Co.).

In Peterson v. Board of Edw. of Sch. Dist. No. 1 of LincolnKeb., 370 F.Supp. 1201 (D. Neb.

1973). the court refused to apply this doctrine to a publication which contained advertising material

in it. The court observed that the pripary emphasis of the newspaper WAS not commercial advents/0g,

but the other material, and that the school had not been even-handed in applying its anti - advertising

has. and had permitted other newspapers containing advertisements on school premises. Caere is a

parallel analysts in obscenity cases, see 50-51. mugs.)

Set is Katz v. 4rAulay. 430 F.24'1611 (2d Cir..1979. cert. denied. 405 U.S. 933 (1972. the

court held that a student_could be disciplined for distributing leaflets soliciting funds for the

"Chicago Seven" defendanti: the court emphasized the solicitation nature of the activity and the

need to protect students from undue pressurelrom fund raisers:

If there is no regulation against it, literally dozens of organizations sod causes
may importune pupils to solicit on their behalf: and it is foreseeable :that pressure
groups within the student body are likely to use more than polite reqoests to get
contributions even from those who are in disagreement with the particular cause or
who are, in truth, too poor to afford a donation.

If, at 1061. See also Cloak v. Cody, 326 F.Supp. 391 (N.D. N.C.) vacated for moonless-, 449 F.2d

781 (4th Cir. 1971) (upholding school klard rule barring sales of newspapers om school ground! and

denying student plaintiff's request for damages and injunctive relief.
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1.11kRATVIE DIS1

ANsoNYMIET

la Taller v. California, 362 C.S. 60 (1960), the Supreme Court held invalid on its face an

-yrdinance forbidding distribution of handbills not containing the name and address of the writer

and/or distributor. The court reasoned, in part (362 U.S. at 64):

Anonymous-pamphlets. leaflets, brochures, and even books have played an
important role in the progress of mankind. Persecuted groups aid sects from
time to time throughout history have been able to criticize oppressive prac-
tices and laws either anonymously or not at all.

The anonymity issue has arisen in three school distribution cases. Rowe v. Cambell Vales sub

Sch. Otst., (.ivn No. 51u60 Mb. Cal., Nov. 10, 1970), (required Identification of publisher comes-

ded to he invalid); Jacobs v. Board of Sch. Comm'rs, 349 F.Supp. 605, 608, 612 (S.D. Imd. 1972),

aff'd, 490 F.2d 601 (7th Cir. 1973),vacated as moot, 420 U.S.128 (1975)(requirement to include

same of "every person or organization" participating in publication; invalid "as requiring prior

censorship and restraint"); Batter of Scbiener, 11 N.Y. Ed. Kept. 293, 294-295 (11.Y. Ed. Com'r

102)(requirecent of listing names of authors, publishers, editors and contributing writers upheld

as a requirement of "responsible journalism" without even a citation of Talley).

In Jr related case, a court has held that a rule may not bar materials unless written by studrmts

at the school where distribution is planned. O'Reilly v. San Francisco Unified Sch. Dist., Civil 110.

51427 (N.D. Cal. Nov. 10, 1970) (Clearinghouse No. 4133).

The Talley rationale for anonymity applies to students. Criticism of administrators by stir --

dents is unlikely to be viewed by either side in the same way as clearly acceptable criticism, for

example, by a citizen or an elected official. If anonymity is permitted, more student criticism Can

be erected.

Dissenting justices in Talley argued that the majority failed to distinguish situations wohre

identification requirements had been upheld (newspapers must publish names of editor and others;

lobbyists must disclose identity and other information) or were common (anonymous literature on

political candidates' forbidden, e.ga, 18 U.S.C. 612). See 362 U.S. at 70. After Talley, courts

have reached dtffeeent conclusions on laws forbidding anonymous campaign literature. Compare United

States v. Scott, 195 F.Supp. 440 (D.N.D. 1961) (18 U.S.C. 612 upheld) and trickier v. toots, 290

F.Supp. 244 (E.D.N.Y. 1968) (new York law invalidated)° (dismissal of complaint Directed for failure

to establish basis for declaratory relief) 394 U.S. 103 (1969).

In sum, while Talley provides strong support for an argument, its precise scope is unclear.

The majority opinion in Talley stated that the ordinance was not narrowly limited to deal with the

asserted policy goals of the legislators, i.e., "to identify those responsible for fraud, false

advertising and libel." 362 U.S. at 64. It may be, therefore, that if anonymous literature

creates some specific problem in a school, a rule narrowly drawn to address that problem will be

upheld. On the other hand, if a rule against anonymity appears to be motivated merely by school

officials' desire to learn the identity of their severest critics, it should rejected.

These issues were dealt with by the seventh circuit in Jacobs. 490 F.2d 601 at 607:
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1;nx.ny=07-us student publications perform si;iIarly within the school comeunity;

without anommity, fear of reprisal =ay deter peaceful discussion of controversial
'gut important scLool rules and polities. Although the rule leaves students free to

iitribute anon; =ou:-; literature bey rat the school house gate, the question Isere, as

in Tinker, is whether the state has demonstrated a sufficient justification of this
prohibition within the school corm:nit-F. where students and teachers spend a signi-

ficant portion of their tire. . . Defendants contend that the names of persons who

have "participated in the publication" of literature :rust be provided so that those
responsible for the publication of libelous or obscene articles can be held account-

able. However. here as in Taller, the requirenent is not limited to material as to

which such justification night be urged. Indeed. if the regulation be read literal-

ly . . :itl applies only to literature the content of which is acceptable. School

authorities could not reasonably forecast that the distribution of any type of anonynea:

literature within the schools would substantially disrupt or materially interfere with
,;.:hoot activities or discipline.
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:time__'! r, west literature or speec:ws or other torn, ession
'vier:. it T24.: "i4_,-:1 expres.071. wnly 1e 31 initificatitn for such s7stens of pri.er review in a

scL,,o1 context veu:.; be to s, r.-en . -ut that which 40,.s n-t even lualify as speech. Prior review is

prcpriate 3. 3 jiybA;a1Z. pr . ntinja unprotected conduct which nay accompany free expres-

.awt should 1.s: reguiateu 5y reasonable ruses of tine, place and manner, and review of

the content of the expression is unnecessary to control of the conduct. Thus, prior review should

only be an :.,sue in cases of unprotected utterances=- obscenity, defamation and the like. It should

no surprise that prior review of content is never viewed favorably by the courts, and the govern-

scrotal body attempting to require it carries a heavy burden of proof to show it necessary and appro-

itriate. As the Supreme Court recently observed:

Any prior restraint on expression comes to this court with a "heavy presumption"
against its constitutional validity. Carroll v. President and Conmissidners of
Princess Anne. 393 C.S. 175, 181 . . (1968); Bantam looks. Inc. v. Sullivan,
372 U.S. 58, 70 . (1963). Respondent thus carries a heavy burden of showing
justification for the imposition of such a restraint.

.orgyaizatin for a Better Austin v. Keefe, 402 U.S. 415, 419 (1971). In New York Times Co. v.

Cnifed StAte:;, 403 u.S. 713 (1971), the Pentagon Papers case, a majority agreed that the government

failed to meet its burden of justifying prior restraint, even in the face of arguments based upon

natim.51 security. Id. at 714. in Healy v. Janes, 408 C.S. 169, 184 (1972), the court stated that

the traditional "heavy burden" standard applies to prior restraint on the college campus.

here prior review is to take place, it is also necessary to follow careful procedural safe-

gu4rds. These were set out in Freedman v. Maryland, 380 U.S. 51 (1965). Appellant was convicted of

exhibiting .1 motion picture without submitting it to the Maryland State Board of Censors for prior

approval as required by state statute. The Supreme Court reversed the'conviction, finding such a

requirement would be constitutio:al only if subject to the following safeguards, id. at 58-59:

First, the burden of provinz that the film is unprotected expression must rest on the
censor. . . . Second, while the State nay require advance submission of all films, in
order to proceed effectively to bar all showings of unprotected films, the requirement
cannot-be administered in a manner which would lend an effect of finality to the censor's
determination whether a film constitutes protected expression. The teaching of our cases
as that, because only a judicial determination in an adversary proceeding ensures the
necessary sensitivity to freedom of expression, only a procedure requiring a judicial
determination suffices to impose a valid final restraint. . . . To this end, the exhibitor
aunt be assured, by statute or authoritative judicial construction, that the censor will,
within a specified brief period, either issue a license or go to court to restrain
showing the film. Any restraint imposed in advance of a final judicial determination
on the merits must similarly be limited to preservation of the status quo for the shortest
fixed period compatible with sound judicial resolution. Moreover, we are well aware that,
even after expiration of a temporary restraint, an administrative refusal to license,
signifying the censor's view that the film is unprotected, may have a discouraging
effect on the exhibitor. See Bantam Books, Inc. v. Sullivan, supra. Therefore, the proce-
dure must also assure a prompt final judicial decision, to minimize the deterrent effect
of an interim and possibly erroneous denial of a license.

Without these safeguards, it may prove too burdensome to seek review of the censor's
determination.
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.:curse, a4diti.n to

pr5-: rea.t4int:, must 1.pe,iticalli awn tv permit tinal restraints.

on that is 1-427,4T.d the prote.t of the e4listitution. See pp. 44-47, supra, and pp. 173-13,

2ta. -

Se eourts have ruled i,rior review requirements invalid without any further discussivn. The

Court of Appeals f:r the Seventh Circuit in Fujishina v. Board of Educ., 4h0 F.2d at 1357, invali-

dated a prior approval rule of the Chicago school system "as a prior restraint in. violation of the

first amendment." See also Jacobs v. Board of Sch. Commgrs, aff'd, 490 F.2d 601 (7th Cir. 1973),

vacated as noet, 420 U.S. 1:5 (1975) (following Fujishima). In Risen= v. School Comm. of Quincy,

-119 F.2d 1-.8, 149 n. 2 (Lsm Cir. 1971), the first circuit set 'forth a general rule governing

ceihuticn. It prvides in part:

pi-vet-dorsi safeguards, tLie regulation:, setting up the system

1.7:P g,:Nauve approval shall he required of the content of any such paper. However,
the prir.cipal may require that no paper he distributed unless, at the time that the
distribution comnences. a cep;: thereof, with notice of where is As being and/or is
to he distributed, be furnished his, in hard, if possible.

The final order in Vail v. Board of Educ. of Eortsmouth 5th. Dist., Civil Nu. 72-178 tD.N.H.

Apr. IS, 19741 (set forth in full below) also stipulated that there would be no prior review of any

material, and a copy should be given to the school principal. Pp. 75, 77, infra.

The district court in Sullivan v. Houston Ind. Sch. Dist., 333 F.Supp. 1149 (S.D. Tex. 1971)

(Sullivan IL) also tly rejected prior review, but it is no longer of precedential value. Supple-
-

mental injunctions vacated, 475 F.2d at 1076, 1078 (5th Cir. 1973).

Other appellate courts have stopped short of invalidating prior restraint on this Rel.: se basis,

and have stated that it would be permissible under certain circumstances. In every case, however,

the necessary circumstances were absent, and the courts have invalidated the particular schemes of

prior restraint which were brought before it. Sec Nitzberg v. Parks, Civil No. 74-1839 (4th Cir.,

April 14, 1975); Baughman v. Freienmuth, 478 F.2d 1345, 1348 (4th Cir. 1973); Shanley v. Northeast

14.4. Sch. Dist., 462 F.2d 960, 969 (5th Cir. 1972); Quarterman v. Byrd, 453 F.2d 54, 5f259 (4th Cir.

1971); Eisner v. Stanford Bd. of Educ., 440 F.24 803, 805-808 (2d Cir. 1971). (District court or-

ders and dictum in an opinion of a three judge court in another circuit are to the same effect.) De

Anza High School Students v. Richmond Unified Sch. Dist., Civil No. C-70-1074 (N.D. Cal. June 4,

1970) (preliminary injunction); Mt. Eden Hi h School Students v. Ha and Unified Sch. Dist., Civil

No. C-70-1173 (N.D. Cal. June 4, 1970) (temporary restraining order); Rowe v. Campbell Union High

Sch. Dist., Civil No. 51060 (N.D. Cal. Nov. 10. 1970) (Clearinghouse No. 17,256) (dictum).

While these courts have said they would permit a properly devised system of prior review, state-

ments about enat they would permit are properly classified as dicta because none of then accepted the

system that was before it. All of them carefully followed Freedman v. Maryland, discussed above.

For example, in Nitzberg v. Parks, school officials ordered two private student newspapers to

cease publication, applying a board regulation limiting distribution of literature in schools. After

stAlents brought suit, the school board reconsidered its rule and revised it but litigation continued

overthe revIfd)Version. On the fourth revision, the district court approved the board's regulation

and dissolved its injunction. The revised rule provided that literature could be distributed and
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posted in designated areas vg as it is Out obscene or libelous . . and . . . does not

reasonably lead the principal to forecast substantial disruption of or material interference with

s-:h a1 activities. The rule required =aerial to be submitted in advance for approval, and re-
,

quired the principal to give or deny approval within two "pupil days." A denial was to be in

writing and could be appealed to an area assistant superintendent who was to decide within three

"pupil days." Students and parents appealed. The appellate court cited Quarterman v. Byrd, a 1971

fourth circuit cale which said. F.2d at 58-59:

Spe- fically, school authorities nay by appropriate regulation exercise prior

restraint upon publications distributed on school premises during school hours in
those special circumstances where they can "reasonably 'forecast substantial dis-
ruption of or material interference with school activities" on account of the
distribution of such printed materials.

The court also relied on its 1973 decision in Baughman v. Freienmuth, 478 F.2d at 1346, where

it recognized prior restraint if pursuant to "narrow, objective, and reasonable standards," includ-

ing well - publicized precise criteria which included a definition of distribution, prompt action and

an adequate appeals procedure. In Nitzberg, as in the preceeding cases, the court decided that the

challenged regulation did not meet these specifications. It noted that there was no guidance as to

what would constitute "substantial disruption or material Interference" and no criteria for pre-

dicting such results for administrators. The court additionally criticized the rule for failing to

define "pupil days," and for failing to stipulate that the student could appear before the princi-

pal to present his or her point of view.

The second circuit has also applied Freedman and found review procedures inadequate. In Eisner

v.-Stanford Bd. of Educ., 440 F.2d at 810-35, the court found the rule invalid for failure to specg-

ty the tine in which review was to take place and to whom and how material should be submitted.

440 F.2d at-810-11. The fifth circuit has followed suit. Shanley v. Northeast Ind. Sch. Dist.,

with one judge disagreeing, found the existing policy defective because of the absence of a right

of appeal from a principal's decision and to an expeditious appellate decision. 462 F.2d at 977-

988. Finally, in In re Schiener, 11 N.Y. Ed. Kept. 293, 294 (N.Y. Ed. Comer 1972), New York's

.Commissioner of Education followed Eisner, approving prior review in principle but invalidating. the

challenged rule because of inadequate procedures and standards for review. Other grounds invoked

have been: (1) vagueness because of the failure to define "distribution ". -- Bauebman, 478 F.2d at

1349; Shanley, 462 F.2d at 977; (2) absence of standards for evaluating materials (Quarterman, 453

F.2d at 1349; Shanley, 462 F.2d at 976-77); (3) absence of a provision applicable in a situation

where a principal fails to act (Baughman, 478 F.2d at 1348); (4) overbreadth in applying to dis-

tribution unrelated in tine or place to orderly conduct of school activities (Shanley, 462 F.2d at

p76);' and: (5) "terms of art such as 'libelous' and 'obscene' are not sufficiently precise and under-

standable by high school students and administrators untutored in the law to be acceptable crite-

ria." Baughman, 478 F.2d at 1350.

Although it indicated it would tolerate a system of prior review of large-scale distributions

on school premises, the second circuit also observed that:

A public school is undoubtedly a "marketplace of ideas." Early involvement in
social comment and debate is a good method for future generations of adults to learn
intelligent involvement.
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Eisner v. Stamford Bd. ?f Edue., F.24 at 807.

See also Snyder v. Board of Trustees of Univ. of III., 28O F.Sepp. 927, 935-.0.1, (N.D. Ill.

19667 (three-judge court). ILe court said, id.:

Even assuming that prior restraint based solely en the content ti the proposec

speech is at all possible outside the special context of regulating obscenity in

motion pictures . . . the . . Act fails to include the procedural safeguards

now required for such a drastic form of regulation in an area touching upon our

precious First Asendnent freedens.

/he court cited Freedman v. Maryland and struck down a law prohibiting speakers on canous who

represent "subversive, seditious, and un- American" organizations.

Because these courts said they would permit prior review under proper circumstances, some

attention should be given to the conditions that they sought (and failed to find) as justification

for the prior review system before them. The fifth circuit referred to "the necessity for discipline

and orderly processes in the high schools . . . ." Shanley v. Northeast Ind. Sch. Dist., 462 F.2d

960, 969 (5th Cir. 1972). The second and fourth-circuit cited Tinker's reasonable forecast language

("(The record does not demonstrate any facts which might) reasonably have led school authorities to

forecast substantial disruption of or . material interference with school activities. . . .") Eisner

v. Stamford Board of Educ., 440 F.2d 803, 807 (2nd Cir. 1971); Quarterman v. Byrd, 453 F.2d 54, 58

(4th Cir. 1971).

However, the language in non-school cases would suggest that the school system carries a heavy

burden of justification. See Organization for a Better Austin v. Keefe, 402 U.S. 415, 419- (1971);

New York Tines v. United States, 403 U.S. 713 (1971). Merely citing a general need for discipline

hardly seems adequate or appropriate in the light of these cases.

Second, the reasonable forecast language in Tinker represents an adaptation of the traditional

"clear and present danger" test. See pp. 55-59, supra. This test has not been applied as a test

of prior review systems in non-school cases. Indeed, it could not be net, for prior review systems

are ongoing and permanent, while actions to forestall a "clear and present danger" should endure

only so long as the danger, and are therefore temporary. A system of prior restraints to ward off

constant danger is as absurd as a system of prior restraints to ward off constant "substantial dis-

ruption" in the schools.

The seventh circuit stated in Fujishina, in criticizing Eisner (460 F.2d at 1358):

In proper context, Mr. Justice Fortas' use of the word "forecast" in Tinker means a
prediction by school officials that existing conduct, such as the wearing of arm bands

--if allowed to continue--will probably interfere with school discipline.

This accurately describes the use made of the standard in Tinker. See 393 U.S. at 514. The

Tinker test was developed to be applied to school regulation of ongoing conduct. See also Mote.

"Prior Restraints in Public High Schools," 1973 YALE LAW REVIEW 1325, 1332-34. Eisner and

Quarterman in effect use language in a case where prior review was not an issue and not discussed

(Tinker) to support a review system and ignore number of other cases explicitly establishing

Supreme Court antipathy to prior restraint.

None of these cases relate the need for prior review to actual abuses by students in a particu-

lar school system, although Quarterman, which dealt with the facial validity of a regulation, refers
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to 3 7-It:Hit:mien a; "trTh---matory c7-1 7otersillI7 !isrupri-e . . . ." 451 F.2d at 57. In Shanlev,

-s's:entz, J j l:, before and after scbool, near but Outside school grounds,

T.- 4,1-.4%.1.;111.11 Oass" and that the Iniderereund

pap,: ef tLe voni11.'.-flavored ever to reads a federal court." 4h2 F.2d at

1,apre-s- court'-; Linze.;:,;e in v. Jar.es suggest that prior review should not be in-

on t ±asis general concern of discipline as suggested in Shanlev. rue Court

r.ferred to tLe ,,,lleze's interest in "preVenting disrlvtien," noted that this "may" justify

:4r:vr r,-strJint and stated tat tile college most satisfy a "heavy burden." 408 L.S. at 184. In

3,71,r41 int in avoiding disruption was inadequate. Absence of prior review of

ent will not render officials powerles!,. Rules could define imwrmissible content and contain

...m.:tions to applied after distribution took place.

:r -11clusion, a syster, of prior review of content creates a great risk of improper suppres-

rally, school officialsrepresenting an entire cormsunity (and perhaps elected)will

4 narrower vlew of protected speech than some students.) Robust expression at the periphery

tLe ze:-Ie of pr,tection is nor ofton favored. Shanlev is illustrative. Mare, the "controver-

siil",statements advocated a review of marijuana laws and offered information on birth control. A

-*residential commissioa had made the S2Me recommendation on marijuana laws and =any materials in

rse school's library dealt with birth control. The court describe4 the system's concern as "odd."

462 F.Ld at 772. Also, i, characterized two of its legal points as "a constitutional fossil, ex-

nmed and involving remarkable rei.ance on the conditional verb "could." 462 F.2d at 967, 975.

WILit would this system do even with a perfect rcle? :ore significantly, how many students will

not take the initial risk of submitting material or be unable to overturn an adverse decision

cause of nnawarene:;.; of their rights or lack of resources?
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Courts have not given officials any greater control over student expression where the media

were school-sponsored or funded. College and high school students have successfully challenged

such rensor-zhip attempts.

In a circuit :ourt clSr, university officials took exception to a letter which contained a

"four-letter" epithet describi:g the president of the university and suspended the students re-

sponsible. The fourth circuit affirmed a district court decision to reinstate the students and-

expunge their re.:ords. Pollen v. Jenkins, 491 F.2d 722 (4th Cir. 1973).

In Trujillo v. Love, 322 F.Supp. 1266 (D. Colo. 1971), the paid s.anagingeditor of a college-

sponsored and funded paper was suspended after the faculty advisor, on grounds of ethics and poten-

tial Libel, refused to approve editorials which criticized sarcastically the college president and

a local judge. The court stated in part, id. at 1270:

The state is nor necessarily the unfettered master of all it creates. Having
established a particular forum for expression, officials may not then place limi-
tations upon the use of that forum which interfere with protected speech and are
not unjustified [sic) by an overriding state interest. Antonelli v. Hammond, 308
F.Supp. 1329 (D. Mass. 1970); Zucker v. Panitz, 299 F.Supp. 102 (S.D.N.Y. 1969);
Dickey v. Alabama state Board of Education, 273 F.Supp.613 (M.D. Ala. 1967); IJirta
Alameda-Conrra Costa Transit District, C8 Cal. 2d 51 . . . (1967). In the context
of an educational institution, a prohibition on protected speech, to be valid,
must be "necessary to avoid material and substantial interference with schoolwork
or discipline." Tinker v. Des Moines Ind. Community Sch. Dist., 393 U.S. 503, 511

. . . (1969).

v.

The court found no evidence of disruption, or proof of libel, noting that any libel claim tact

satisfy federal constitutional standards. The court directed plaintiff's reinstatement with back

pay. Id. at 1271.

Antonelii v. Hammond, 308 F;Supp. 1329,(D. Mass. 1970), cited in Trujillo, applied similar

standards in declaring unconstttutionaL a procedure for prior review of material to be published

in a college paper supported by revenue from a compulsory student activity fee. The court: (1)

held that the review procedure did not comport with the standards of Freedman v. Maryland, 380 U.S.

51 (1965), and qJestioned whether any prior restraint of a weekly newspaper would be permissible

(308 F.Supp. 1329, 1335-1336 and n. GY; (2) found ""no showing that the harm from obscenity in a

college setting is so much greater than in the public forum that It outweighs the danger to free

expression inherent in censorship without procedural safeguards," id. at 1336, and (3) concluded

that "the creation of the form [of expression] does not give birth also to the power to mold its

substance." Id. at 1337. See also Dickey v. Alabama Bd. of Edon., 273 F.Supp. 613 (M.D. Ala.

1967), vacated as moot sub nom. Troy State Univ. v. Dickey, 402 F.2d 515 (5th Cir. 1968) (student

editor suspended for disregarding in.,trnetioo on content of weekly college paper; reinstatement

ordered, in part, because official action was unrelated to maintenance of order and discipline.)
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AL Bazaar v. Fortune, 4Th F.2d 570 (5th Cir. 1973), modified and aff'd en bane, 489 F.2d 225

(5tak. 1973), cert. denied, 416 U.S. 995 (1973), the university attempted to argue that is was

the sane as a private publisner and eo141 edit out any material it wished. The court first re-

jected this claim because the magazine's ties to the English department were deemee. tenuous, and

because, although the university agreed to underwrite losses out of current funds, this was not

e:;.pected to be a major financial contribution. The magazine was virtually self-supporting through

sales and a grant from the Associated Student Body. 476 F.2d ac 574. The court went on in dictum

to determine that a university could never be a private publisher with arbitrary editorial powers,

id. at 574:

The University here is clearly an arm of the state and this single fact will
always distinguish it from the purely private publisher as far as censorship rights
are concerned. It seems a well-established rule that once a university recognizes
a student activity which has elements of free expression, it can act to censor that
expression only it if acts consistent with First Amendment constitutional guarantees.

On rehearing, the fifth circuit affirmed the decision en bane and modified it only to make it

clear that the university could require the studepts to insert a disclaimer in each issue.

In Korn v. Elkins, 317 F.Supp. 138 (D. Md. 1970), University of Maryland officials refused to

permit publication of a burning American flag on the cover of a "student feature magazine." The

Maryland Attorney General had informed them that publication would violate the state's flag dese-

cration law. The court majority held that the law had been unconstitutionally applied, principally

because of the absence of evidence that suppression was "necessary to preserve order and discipline

. ." Id. at 142.

Students have prevailed even where other students have forwarded: religious objections to the

expression, and even where the article in question was, to the reviewing-court, "shockingly vile

and offensive." Panarella v. Birenbaumi 32 N.Y. 2d 108, 343 N.Y.S.2d 333, 336 (1973). The New

York Court of Appeals rejected the claim that the publication in two college-funded student news-

papers of articles harshly critical of certain religious views violated the First Amendment's

establii;hment of religion clause. Each school's paper printed one article; one paper also printed

letters critical of the article. The court noted the absence of evidence of religious purpose,

the secular objectives advanced by the papers, the absence of repeated attacks and the.absence of

a policy of excluding contrary views. The court also rejected the argument of a dissenting judge

below that one article was "in such poor taste and so offensive to those who profess to be

Christians" that the Board could adopt regulations to prevent a recurrence "in the name of en-

forcing decorum on campus and maintaining an efficient school system . . . ." 37 A.D. 2d 987,

990, 327 N.Y.S.2d 755, 760 (19711. The court of appeals affirmed and held that suppression

could only be justified if "necessary to avoid material and substantial interference with the re-

quirements of order and discipline. . . ." 32 N.Y.2d at 118. eat

Censorship efforts also failed in two high school cases. In Koppel?. v. Levine, 347 F.Supp.

456 (E.D.N.Y. 1972); a principal impounded copies of a high school-affiliated literary magazine

as obscene. A story used "four-letter words" and referred to "a movie scene where a couple 'fell

into bed.'" The court found the content of the magazine to be protected by free speech guarantees

in part because it contained "no extended narrative . . . constituting a predominant appeal to
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prurient interest" and because it was not "patently offensive . - as evidenced b 4c parabi,e

material appearing in respectable national periodicals and literature contained in the high school

library." In addition, the court held that the review procedure did not comport with the standards

of Freedman. The court's order allowed non-disruptive distribution on school property and permitted

officials to stamp each copy to disclaim responsibility for content. Id. at 460.

In Wesolek v. Board .f Trustees, Civil No. 73-5 -101 (N.D. Ind. May 25, 1973) (Clearinghouse

Xo. 10,376B) (temporary restraining order), the faculty advisor and school authorities refused to

permit a high school newspaper to publish an article on birth control prepared by its editor. Their

action was allegedly based on the article's controversial topic. Finding irreparable injury because

of-the plaintiff's impending graduation and imminent publication of the year's last issue of the

paper, me court entered a temporary restraining order requiring publication of the article. The

order states, in part: "Defendants have not clalmtd that the article is libelous, obscene or would

create a material and substantial disruption -of school activities."

University and school efforts to censor their-papers on grounds that material is defamatory

should be closely scrutinized. The law allows wide latitude in criticizing public officials (see

PP-52-55, supra) and more often than not, the so-called justification is not based upon an accurate

analysis of the school's risks. For a more objective discussion of schools' potential liability,

see Note, Tort Liability of a University for Libelous Material is Student Publications, 71 MICH.

L. REV. 1061 (1973) and p.54, supra.

Finally, it should be noted that Trujillo and Koppell suggest that there may be circumstances

in which greater supervision of content would be permissible. Trujillo refers to a paper establi7

shed and placed under the control of a journaliSm department as an instructional tool, and Koppell

to "publications bearing the school's name, or on which school funds were about to be expended or

materials or facilities employed . . . ." See 322 F.Supp. 1266, 1270, 347 F.Supp. at 460.

Of course, the school publisher has wide discretion to alter funding of a subsidized newspaper

or periodical. But such changes, particularly reductions in funding must not be either in reprisal

or as a means of limiting free expression. Thus, in Joyner v. Whiting, 477 F.2d 456 (4th Cir. 1973)

the court found invalid a university fund cut-off to a campus newspaper which had advocated racial

segregation. The court observed that funding should not be manipulated to support censorship of

the editorial policy of the paper. The court felt that the editor should be able to express hosti-

lity to racial integration, unless such a policy would incite harrassment, violence or interfere

with students or faculty in their normal functions. The court pointed out that the school could

and should insist on free access 'to the paper for contrary points of view, and could and should

prevent discrimination in staffing and advertising. Id. at 463a

ACCESS TO SCHOOL-SPONSORED MEDIA

In two cases, courts have ordered that school papers accept for publication editorial adver-

tisements submitted by students. See Zucker v. Panitz, 299 F.Supp. 102 (S.D.H.Y. 1969); Lee v.

Board of Regents, 441 F.2d 1257 (7th Cir. 1971).

6,
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1

In Zucker, a principal refused to allow publication of a paid advertisement opposing the

7itnam 'Sat.. The paper had accepted "purely commercial advertising," and published news articles

en "controver:ial topics," including the war. The court rejected--in effect, as an inadequate

distinctiondefendants' contention that their action wasyroper "since no advertising on politi-

cal matters is permitted . . . ." 299 F.Supp. at 104. A claim that students had no right of

access was also unavailing since "the paper appears to have been open to free expression of ideas

in the news and editorial columns as well as in letters to the editor." Id. at 105.

A college newspaper board refused in Lee to accept three advertisements which supported a

university employees' union and opposed racial discrimination and the Vietnam War. The board

viewed the advertisements a outside the scope of its policy which allowed material on a commer-

cial product, a commercial service, a meeting, a political candidate or a publictservice. The

court held the board's action inconsistent with:

. . . the proposition that a state public body which disseminates paid advertising of
a commercial type. may notreject other paid advertising on the basis that it is editor-
ial in character./

441 F.2d 1257, 1259.

The court rejected the contention that the policy constituted a "reasonable means" of avoiding

embarrassment and difficult judgment on Material which "may be" obscene, libelous or subversive.

This the court viewed as the "undifferentiated fear" rejected in Tinker.

The reasoning in Zucker and Lee generally follows that of subsequent cases holding that free

speech and equal protection guarantees require that "justifications for selective exclusions from

a public forum must be carefully scrutinized" and such exclusions be tailored to serve a substan-

tial governmental interest." Police Dept. of Chicago v. Mosley, 408 U.S. 92 (1972)(invalidating

ordinance prohibiting,all picketing within 150 feet of a school except for peaceful labor

picketing); People Acting Through Community Effort v. Doorley; 468 F.2d 1143 (1st Cir. 1972)

'(invalidating ordinance prohibiting residential picketing except in certain labor disputes); our
nor -Lyons v. ,School Comm., 4801 F.2d 442 (1st Cir. 1973)(finding impermissible discrimination by

school committee in access of citizens' group to internal system for disseminating notices). The

Bonner-Lyons opinion reads, in part:

. . . it is well sttled that once a forum is opened for the expression of views, regard-
less of how unusual the forum, under the dual mandate of the first amendment and the
equal protection clause neither the government nor any private censor may pick and
choose between those views which may or may not be expressed. See, e.g., Police Depart-
ment of Chicago v. Mosley, 408 U.S. 92 . . . (1972); National Socialist White People's Party
v. Ringers, 473 F.2d 1010 (4th Cir. 1973)(en banc); Women Strike for Peace v. Horton,
472 F.2d 1973 (D.C. Cir. 1972); People Acting Through Community Effort v. Doorley, 468
F.2d 1143 (1st Cir. 1972); United States v. Crowthers, 456 F.la 1074 (4th Cir. 1972).

td. at 441 It should be noted that in one of the cases cited, National Socialist White People's

Party v. Ringers, the defendant was a school board which had consistently refused use of a school

auditorium to the plaintiff. 473 F.2d 1010 (4th Cir. 1973).

8.)
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Tice access principle seem applicable to more thantpublications, once a forum, however

unusual, has been opened. Additional examples include the inviting of outsideveakers, and

the use of school equipment and paper. Speaker cases include Duke v. Texas, 327 F.Supp. 1218

(E.D. Tex.), rev'd on other grounds, 477 F.2d 244 (5.th Cir. 1971), cert. denied, 415 U.S. 978

(1973) and Dunkel v. Elkins, 325 F.Supp. 1235 (D. Md. 1971). In Duke a federal courrvoided a

state court injunction, issued at the request of a university, barring outsiders from campus.

It was reversed under the abstention rule, and nor because of the substantivi first amendment

rights enunciated by the court. In Dunkel the court ruled that the university could bar out-

siders seeking a forum on campus only in emergency situations. A three-judge district court

voided a Maryland law permitting university presidents to exclude outsiders from campus if they

"have no lawful business" there or are "disruptive or disturbing to the normal educational func-

tions of the institution." Id. at 1241.

This is not to say that the courts will order access to a school-controlled media in every

situation. "mere the school applies a consistent rule to all those seeking to gain access, rul-

ing out only certain material without inserting any ideological bias, and there is strong justi-

fication for doing so, the case for access becomes harder; For example, in Close v. Lederle,

424 F.2d 988 (1st Cir.),'cert. denied, 400 U.S. 903 (1970), a university art instructor sought a

court order restraining the university from removing his paintings from the student union. The

work graphically portrayed sexual organs of nude males and females and bore "cheap titles" ("I'm

only 12 and already my mother's lover wants me.'") The court observed that the corridor in

question was a public passageway and used by children, and dismissed the complaint:

Where there was, in effect, a captive audience, defendants had a right to afford pro-
tection against "assault upon individual privacy . . . ."

For cases involving a teacher's right to use the classroom as a forum for the expression of

views, see p. 29, supra.

I
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CONCLUSION

Tinker rejected an absolute approach. The Court stated that students do not "shed their

constitutional rights to freedom of speed . . . at the schoolhouse gate," but also affirmed "the

comprehensive authority" of school officials "to prescribe and control conduct in the schools."

(393 U.S. 503, 506, 507.) First amendment rights were to be available "applied in light of the

special characteristics of the school environment . . . ." 393 U.S. 503, 506. Implicitly at

least, this language suggisted that in view of the compulsory attendance laws, the purposes of

education and the nature of school facilities, school grounds and buildings were not the same as

a park, for example, with respect to the exercise of first amendment rights. See Shanley v.

Northeast Ind. Sch. Dist., 462 F2d 960, 968 -969. The distribution and other cases discussed in

this note, most decided since the Tinker decision, provide a basis for framing some conclusions

on the impact on traditional free speech principles of schools' "special. characteristics."

First, there has not been a strong tendency to dilute the body of free expression law- The

principal exception is the majority dicta permitting prior review of content (Eisner, Quarternan

and Shanley1; however, two circuits would not allow prior restraint (Risessan, Fu- /shine).

Baker upheld'' sanctions for material not ruled legally obscene. This is a minority view. Compare

with Vail, Sullivan, Fujishima, Jacobs, Papish. Schwartz and Graham seem to exclude challenges

to the facial validity of a pOlicy, but many more cases.allow such attacks. E.g., Quarternan,

Eisner, yujishima, Baughman, Vail.

Ready opportunities for diluting principles have not been accepted. For example, in Papish,

the majority applied the technical definition of obsce,tity,,,and held, in part, that materials

were not obscene. Chief Justice Burger dissented, and' argued in support of upholding the expul-

sion:

In theory, at feast, a university is not merely an arena for the discussion of ideas
by students and faculty; it is also an institution where individuals learn to express.
theiselves in acceptable, civil terns.

This view has not prevailed. Materials critical of school_personnel have generally not been bar-
.

red on the ground that they would necessarily undermine administrators' ability to control schools.

Contra, Norton, 419 F.2d 195, 198. Censorship of school-sponsored and funded publications has

not been permitted.

There -are two additional indicia of the. extent to which free expression principles have been

applied with full force. In Healy v. James, the4Case on a college's non-recognition of an SDS.

chapter, Justice Rehnquist concurred in the judgment in a separate and individual opinion. He

argued that "[Orior cases dealing with first amendment rights are not fungible goods," that

"school administrator[s] nay impose upon . . . students reasonable regulation"' that would be

impermissible if imposed by the government for all citizens" and that'"some of the language used

by the Court tends to obscure [this distinction] . . . ." 408 U.S. at 203. In Shanley the court
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expressly stated that speech in the school context could be subjected to greater than normal

restriction, and upheld prior review in principle. 462 F.2d at 969. However, the remainder of

the decision forcefully applies .a hulber of traditional standards.

Second:given the refusal of the majority of courts to expand the limited areas in which

officials may forbid or punish expression irrespective of impact (e.g,, obscenity), the Tinker

disruption-disordeg standard allows considerable latitude for expression. There are few distri-

bution cases in which officials have even attempted to establish actual disruption.' See Sullivan,

Baker, Norton. Thert would appear, therefore, to be considerable opportunities for distribution

without "material" disruption, "subitantial" disorder or "invasion" of others' rights. NEor

example, in the Vail case, evidence adduced in support %f a challenge to a revised distribution

rule indicated that students had a free period each day. during which they had been allowed to

gather and converse in a number of areas. Distribution in fret periods and before and after

school would create a broad opportunity for expression, without apparent disruption.

Third, students constitute a large part of our population and they spend much timein schools.

Any dilution of free speech guarantees has, therefore, a very substantial impact. Furthermore,

school is likely to be the first contact which students have with persons,subject tithe free

expression requirements. Less than "scrupulous protection of Constitutional freedoms" nay well

"strangle the free mind at its source and teach youth to discourt important principles of our

government as mere platitudes." West Virginia Ad. of Educ. v. Barnette, 319 U.S. 624, 637 (1943).

See also Shanley, 462 F.2d 960, 972-973.

Robert Pressman and
P.M. lines
Center for Law and Education--;-4

July 15, 1975

(This note appeared originally as
Pressman, Students' Bight to Write
and Distribute, 15.INEQUALITY IS
EDUCATION. 63 (Nov. 1973) and was
expanded and updateeby Lines, June-
July, 1975.)..
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Appeatfix to Part 111(A)(2)

-.rata ratre t..*

SAnt Ts".

. SNTer.:r te"

CAITAeTAIL. fVes !we. et al-,

Plaintiffs,
3

Tr.0 31;',111C0 EXelalliri or
3^Tat.

Ole:AIST. et-a:.,

Defendants. )

Acura So. 72-176

The parties te- their counsel hive Weed to a basis for

reneluing the rsil.n; 25:10.5 ift this ease. The remit hereby

rippravef,aad adepts the movie:or= ceaseAtted to by counsel far

the polities as follows:

1. The roles for dIstribatingersttea materials and for.

invitine speakv:s shall be as set forth in attatiUsents_A and I.

2. Upon rsceivine the Coert's order approviny-the nrles,

the system shall a% ounce Lehigh school students (a),that

Jules On dietrikAing literature-and inviting a?neknrs have been

:pp-loved by the Court and lb) van plate or places where icterested

students say reed cepies of the rules. Thereafter. the test

of the rules sSell appear in the =neat-editions of the stedeat

handbeok.

2. The systen shall have the right to establish a grievance

, c=eiltieewhien crud rule any substantive meters relating

to the rules in the event that disagree:tent itASCS as to their

APPlication. this ceneittee shall function in accordance with

the first and Thirteenth Aseedredts to the Visited Stites Giusti-

tetien. This cennitt:ee would consist o[ thirteen (13)-iveopler

the schosi pritcipalr four (4) rnrhers of V,:-A high school

executive tot:,:; rid eight (I) itodents. For 1472-74, the

students would he elected at 1311C from the student,hedy, bet.

heginting le 1.17:-1S, the president -and Sice-prelidentof each

class 'Wades 'Olt:cold assume the reispensibility of providing

the student,' ea:te oe this conaittes.

Coo:este To:

40 4 ...14tAt'

4 6rlf C. Irene
nld Mirpthire le711
At.t.ietante - for

r,tort Pressee-
Cortes f,,e :Lad 2;

Ed:celon -,f0' -:eintiffe

v"49,1..

Mon.- t-h hevnee
U.S. District Judge

April rr 1,74
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sT-r

41

of .titis

Its

,1 A... t" .t eh- of eta:cents

tt %-ritt-n re! eils t%e seb,iti4 erounee and within

Oortsnout .17chnol.

1. r ';.it aets:!-11' ," ds..rii r studen.t pie, distribute

leaflets. S,T,r nzsers,

4,p,L.rr; or rther --ritter. tl- . is no reeriiirenn thin

at student has written ritrial -d-tis h be or ene distributes.

2. '.';.n . A stud,-n ray distribute

wratten r1teri,i1 Lecere xr_d after his or her school daF and during

any free period. A stud,.nt ray not distribute written rat-eria1

whenhe or sbe Las a re-ult. nlaes 7..e4r4, a study period or other

regular snlool 3,1,tie. S-/ent re- set. eIstrihutc rAterials to

students en,zr-d In scheol Zetiec ne 3 he In.vws are

suppr-sed to le in 1;0.1-.7,1 duties.

3.

written

ti14 stuCep', ray distribute

eatori;4 in ere or noee of the Tolle is places

- outside the-sensl on the sel:ool ornunds,

- in the varit,us resource centers,

- in the foyer .11M.

Any student or students distributive printed raterials in

accordance with the prscedures shall-hear the responsibility to

nee that the inrediate area or areas in which said distribution in

rad^ he cleared o' all raterials which ray have been discarOed by

the recipients of s%ne onto the floor or the area of distribution.

lf the distributor wishes to place a trash recnptacle in the area,

he ray rieee a recuf.st to the janitorial staff in order to otain

suitable receptacles.

Attachment A
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Distribution of Vritten vuterials
177. 2

4. Row a student ray trii-ute. A tri=dent sliould distribute

literature in an orderl7rarn.4.r, att-noting torisimLcr noise.

student should not force anoter ;:iroon to acr^ot itt,,rature.

student distributino materia: careful not to hlr-t%

entrances and exits. A stuli-rt rto rate-iai or etstril=te

it free.

S. No prior review of content. -ere will 1 ry Ter

review of the ccotent of 2p7 written raterial to oenich this rule

applies. A copy of the raterial proid7id to tlie sertiol

principal so that be have an opoortunitv to fani",.-z- him-

self with the nature and substance of what is beins dirt'buted.

G. Liability Disclaiper. 7he Portsnouth'Schcol fystem,

its employees and all autto-ired re'rementativps shall not, in

any circumstances, be held liable for any action ...isms from

the dissemination of information -.4thin th:t (vrts-outh Ethos!

System resulting from the rules and regulations. --his liability

livitation shall exteod to all informotion di_Ine-inatol under

these rules unless it orimimates frcm the Ports-out% rett,o1 sv5tIm,

its employees or one of its authorized repres^ntttives.
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ar,

invitine ofro,likers

ee purpose of t: is rule is to crla:-! rinht o' a student

to have a pernen noeals in the row:snmet.'t

to the student's or speaker's choice- The 'rr!.2. s=esertli three

separate nethodo for inviting spe.4ero. rIv rreeeed

under the rethod of hio choice. need s_ot prtr,I.et:

any particular - ethod.

1. A student(s) rayreauot of the buildinc principal at

least 24 hour.: in advance that he provide aeai1al:1e eoace or a

talk by a speaker of the student's choice. ....._able o:ntoe shall

be Provided, upon renuest, for 4 or nore opeakers ear': nenth in

which school is in session. Talks rap be scheduled during the

school day for students not baying assioned school deths .t the

time the talk is held_ 'school day- includes ter: tot cu_ ger

grades 9 to 12. Available opace re:ern to a vahnt clesoretr'.

room 10Z or the auditorium when not in use, etc. 1fren a student

requests use of a roan other than a vacant rev -le- classroen or

room 108, the principal nay request the.student. to rake z shoving,

by providing a list of signatures or otteruisa, that anticipated

attendance is lases enough to warrant use of a room otbri-r than a

vacant regular classroon or coon 108. In the event that requests

are made (or rose than 4 speakers in a net=s, and the psincipal

decides not to allow note than 4 talks, preference shall be given

bated upon the chronological order-of requests. A student whose

request is denied when this procedure is enployet shall have pref-

erence in the next rcnth for which-the allotrest has net been

exceeded.

2. A student(s) ray request a teacher or teachers to provide

an opportunity for a sneaker of the student's choice to address a

class or combined classes. The teacher or teachers ray grant the

student's request. The teacher or teachers nay cpen the talk to

Attachment II
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students from outside the reeelar class or classes who do not

have assigned school duties durine the period in ehich the talk

rs held. The teacher re teachers :hall have the rieht to us

available space to acceroate antteieatzd audience (e.g.,

room 101, the auditorim.r., etc.)

3. If the school has a procr of asseebliez for students,

it shall notify students that 2 or rose asecebliee each school

year nay'lle ccmposed of epeakees chosen by etudeets. Students

nay make requests for speakers to the principal. In the event

that requests are rade which would require rore than teo asserblies,

and the principal decides not to allow rore than 2 asseeblies,

preference shall be given based upon the chronological order of

requests.

4. This rule does rot limit the Eight of teachers, school

administrators or the school hoard to provide for epealUne

opportunities in addition to those described in paragraphs (1),

(2) , and (3) .

S. Students should proceed to rocs in which talk:: are to

be given and cenduct therselves once there in an orderly rennet.,

attempting torininize noise. No one should be forced to attend

a talk. An ion charge ray be receired by students to defray

the cost of prowi leg a speaker.

6. Notwithstanding the foregoing paCaerapts, po !cies and

practices on inviting speakers shall not have The feet of

discriminating against any person or point of view. Thus, for

example, if a teacher has initially invited to a class a speaker

rho takes a particular viewpoint, the teacher :hall not have the

discretion designated in paragraph (2) to reject a speaker proposed

by a student to present an opposing viewpoint.

7. The Portsmouth School System will not accept any

responsibility for the causes of action arising from reearks

node by any speaker or speakers invited to speak within the

Portsmouth School Systen in accordance myth those rules and

regulations.
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III(AX3) From Simple Symbols to Sit-Ins and Walk-Outs

Some forms of expression are not primarily dependent upon the dissemination of words (as in

the distribution of literature), but are conveyed primarily through symbols or symbolic action. *.tti

some cases, the message is conveyed through the unobtrusiie display of a silenr symbol. Thus, in

Tinker v. Des Moines Ind. Coss. Sch. Dist., 393 U.S. 503 (1969) students demonstrated disagreement

with involvement in Viet Nam by wearing black armbands. Nothing more was said or done. The stu-

dents were physically in their correct places at the correct times, and-behaved-with decorum. In

West Virginia Bd. of Educ. v. Barnette, 319 U.S. 624 (1943) students expressed their-religious views

by refusal to salute the flag. Nothing else was said or done. In ',nth these cases, the Supreme

Court found no significant reason for limiting free speech within the schools. Sometimes a few

words may be included in the symbol, as is the'case With buttons and badges.

At the other extreme, students have expressed their views through large-scale demonstrations,

sit-ins, and other similar activities. These demonstrations are often In conflict with school sash-

dules and often involve the presence of students in places or at times where they may be disruptive.

This note will consider the full range of cases which use symbolic actions as, the primary vehi-

cle of expression.

THE TEST

Traditionally, where state officials have attempted to control speech, the Court has required

the state to show that there is a "clear and present danger" that a substantial evil is imminent.

A., ladies v. California, 314 U.S. 252, 266-61 (1941) (overruling conviction for contempt of

court based on criticism of court actions during pending trial); Brandenburg v. Ohio, 395 U.S. 444,

447 (1969) (pErcurias opinion striking down Ohio's criminal syndicalism act). Where the message

is conveyed primarily through wordless conduct, however, a different rule Eaapply. In United

States v. O'Brien, 391 U.S. 367 (1968) the Court considered the test to be applied in a case regu-

lating conduct Mach had symbolic meaning (burning of a draft card in violation of federal law).

The Court found that the primary purpose of the regulation in question was valid, and was designed

to facilitate the administration of the draft. The Court classified O'Brien's act as primarily
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conduct, and the sym nt... al "inct ral ", id. at 376:

carte of accept the view that an apparently limitless variety of conduct can be label-
"speech" whenever the person engaging in the conduct intends thereby to express an idea.

. . . This Court has held that when "speech" and "nonspeech" elements are combined in the
sane course of conduct, a sufficiently important governmental interest in regulating the
nonspeeCh elements can justify incidental limitations on First Amendment freedoms.

In these circumstances, the Court set forth the following standard for determining whether the

governmental interest in regulating the nonspeech elements was sufficient to justify also regu-

lating expression, id. at 377:

Nje think it clear that a government regulation is sufficiently justified if it is with-
in the constitutional power of the Government; if it furthers an important or substantial
governmental interest: if the governmental interest is unrelated to the suppression of
free expression; and if the incidental restriction on alleged First Amendment freedoms
is no greater than is essential to the furtherance of that interest.

Thus, " "Clear and present danger" is required before the state can restrict "pure speech," whereas,

in at least some circumstances, conduct with some symbolic meaning can be inhibited if the regula-

tion forwards a constitutionally valid and substantial governmental interest and impinges inciden-

tally on the expressive elements no more than necessary. This analysis is too simple, however, as

the Court has held symbolic expression to be equivalent to "pure speech" in some cases, e.ga,

Tinker v. Des Moines Ind. Community Sch. Dist., 393 U.S. 503, 505, (1969):

As we shall discuss, the wearing of armbands in the circumstances of this case was en-
tirely divorced from actually or potentially disruptive conduct by those participating
in it. It was closely akin to "pure speech".

Thus in Tinker, the Court adopted a variation of the "clear and present danger" test, requiring the

school officials to show that they could reasonably forecast material and substantial disruption

of school operations. Id. at 509, 512, 513. 514. As the following discussion of the cases shows,

the courts have generally analyzed symbolic expression in the school context in the light of

BUTTONS AND BADGES

The one form of symbolic conduct which should clearly be classified as "akin to pure speech"

is the wearing of buttons or badges. In these cases the Tinker disruption standard must be appli-

ed. Tinker by uo means immunizes students wearing symbols from disciplinary action, however.

The Tinker court itself cited with approval two fifth circuit cases which produced opposite

results for students who wore "freedom buttons." In one case the court found that disruptive

conduct which ac :ompanied wearing of the insignia justified a ban on 'In this case the

repreheqsible conduct described . . . was so inexorably tied to thi wearing of the buttons that

the two are not separable:" Blackwell v. Issaquena County Bd., 363 F.2d 749, 754 (5th Cir. 1966).

The same court at the sane time in Burnside v. Byers, 363 F.2d 744 (5th Cit. 1966), affirmed the

right of students in another school to wear almost identical burrons, but oistinguished that case

as not involving any disruption by the students involved.

Some courts have held, followIng Tinker, that plain colored armbands are not themselves suf-

ficiently disruptive to justify banning them from schools. Moreover, the fact thif "isolated inci-
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dents of unrest or apprehension were attributable to the wearing of the brown armbands" is insuffi-

cient to justify forbidding them. Aguirre v. Tahoka Ind. Sch. fist., 311 F.Supp. 664, 666 (N.D. Tex.

1971). In another case some students wore black armbands while an opposing faction wore white.

The school attempted to justify its restrictions based on a potential altercation and on an expec-

tation that black armband wearers planned to initiate disruption. The court held that:

'hat more vas required at least was a determination, based on fact, not intuition, that
the expected disruption would probably result from the exercise of the constitutional
right fro wear an armband] and that foregoing such exercise would tend to make the ex-
pected disruption substantially less probable or less severe.

The court enjoined school officials from interfering with students wearing the insignias.

Butts v. Dallas Ind. Sch. Dist., 436 F.2d 728, 731 (5th Cir. 1971)- In Hatter v. Los Angeles City

High Sob. Dist., 452 F.2d 673 (9th Cir. 1971) the court extended Tinker to students wearing

buttons opposed to the school's chocolate sales. The appellate court in flatter observed that the

protected speech did not have to be of "great national concern," and-directed the trial court,

which had dismissed the case, to near it. See also Yench v. Stockmar, 483 F.2d 820, 824 (10th Cir.

1973)(remanded to determine if the wearing of a Mickey Mouse hat at graduation ceremonies was the

exercise of a right of constitutional dimensions noting that the record was silent on this issue.)

Accord, James v. Board of Educ., 461 F.2d 4566 (2d Cir. 1972), cert. denied., 409 U.S. 1042 (1972)

(court cannot dismiss teacher's case). On remand, the district court awarded back pay and rein-
.,

stated the teacher, who had peacefully displiYed a black armband. 385 F.Supp. 209 (W.D.N.Y. 1974).

There have been instances, however, when courts have upheld the right of schools to deny the

use of armbands. For example, in Hill v. Lewis, 323 F.Supp. 55 (E.D.N.C. 1971), where some stu-

dents wanted to year armbands to protest the Viet Nam war, others wanted to wear armbands in sup-

port of the war. More than one-third of the students in the school were children of military per-

sonnel; there were group demonstrations and counter-demonstrations; there were actual disruptions

and threats of violence, and at one point law enforcement officers had to be called. The ban on

armbands applied equally to all factions within the school. In Wise v. Sauers, 345 F.Supp. 90

(E.D.Pa. 1972), aff'd without opinion, 481 F.2d 1400 (3rd Cir. 1973), the school allowed plain,

single colored armbands, but not ones saying "strike," "rally," or "stop the killing." The

court relied on the limited and temporary nature of the rule and the potentially disruptive situa-

tion in the school at the time.

In Williams v. Eaton, 468 1.2d 1079 (10th Cir. 1972), the court allowed a university to deny

athletes the right to wear armbands on the playing field when the symbols were intended to convey

hostility towards their opponents' religious beliefs. The court treated this as an alternative

test to the Tinkar disruption test, finding it based on a "mandate of complete neutrality" on reli-

gious matters. The appellate court accepted the trial court's finding of fact that the athlete's
0

protest was not focused on the- racial bias of their opponents, as they had contended.

As expressly recognized by the Court in Tinker, some types of symbols (i.e., the Confederate

flag or the swastika), convey long-established meanings which in normal circuistances will fre-

quently evoke strong reactions and be classified as "fighting words." In one case, the district

court ordered school officials and school personnel to refrain from wearing symbols of resistance

to the court's desegregation order. The court recognized that the Confederate battle flag may be
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"a ;y^ -bol ol r.1aance to school integration and, to some, a symbol of white racism in general"

and that "the of that flag !by school ofiicials) is an affront to every Ilegro student in

the school . . . ." The court restricted its order to "symbols or indicia . . . expressing the

school board's or its employees' desire to maintain segregated schools . . ." Individual

stadc!nts were not denied the right to exhibit the same symbols. Smith v. St. Tammany Parish Sch.

Ed-, 316 F.Supp. 1174, 1176-77 (E.D. La. 1970), aff'd, F.2d 414 (5th Cir. 1971).

In another school desegregation case, the court found !:sufficient evidence of racial segre-

gation and refused plaintiff's request that the court ban such emblems. The court held that stu-

dents may use symbols that are unwise or unpopular or even offensive to a significant part of the

student body so long as they were not disruptive. Banks v. Muncie Community Schools, 433 F.2d

292 (7th Cir. 1970). rr. Banks the court allowed the continued use of a Confederate-type flag and

nicknames, despite protests by blacks, holding that courts may not interfere unless the emblems

are directly related to the exercise of the constitutional right of free speech, are directly re-

lated to a violation of equal protection rights, or disruption is likely to occur. See also

Augustus v. Board of Public Instruction, 507 F.2d 152 (5th Cir. 1975), rev'ing, 361 F.Supp 383

(N.D. Fla. 1973) (district court erred in not evaluating the school board's "regulation and en-

forcement mechanism to see if in fact they would eliminate the main objection to the symbols [word

'Rebels' and Confederate flag), their use as racial irritants";district court had given injunctive

relief against use of symbols).

In one case a tense racial situation served as justification for a school ban on Confederate

arm patches and the like, and the court ruled for the school officials. Melton v. Young, 465

F.2d 1332 (6th Cir. 1972), cert. denied, 411 U.S. 951 (1973); see also Guzick v. Drebus, 431 F.2d

594 (6th Cir. 1970), cert. denied, 401 U.S. 948 (1971) -

Courts have held that some symbols can be banned because of the connection between the sym-

bol and the disruptive behavior of their users. In Hernandez v. School Dist. No. 1 of Denver,

315 F.Supp. 289 (D.Colo. 1970), the court allowed the school to rbid the wearing of black berets

because "the beret was used by plaintiffs as a symbol of their po er t6 disrupt the conduct of

the school and the exercise of control over the student body." Id. at 291. There was ample evi-

dence that the same students were disruptive in other ways.

Finally, in these "akin to 'pure speech" cases, the forecast of disruption does not justifyilk.

an excessively repressive response by school officials, but only that which is necessary to main-

tain order. In Karp v. Becken, 477 F.2d171 (9th Cir. 1973) the appellate court reversed a de-

cision by the trial court in favor of school officials for lack of substantial evidence to support

a reasonable forecast of disruption. Id. at 176. The student in question was suspended for

five days for displaying signs and distributing them to other students; the signs protested the

school's decision to let a particular teacher's contract expire. The court expressly found that

the activity was "pure speech rather than conduct;" id. at 176, and applied the Tinker standard.

The appellate court observed that there was evidence of potential tension which would justify the

removal of the signs by school officials, but that this;,potential was not en,ugh to justify the

suspensions. In this case the lower court had agreed with school officials that the suspension

was based on the student's conduct relative to a planned walk-out, but the appellate court noted

that the school was willing to reduce the punishment if the student would agree to leave his.

signs at home, and concluded that the punishment was really for the sign activity and not the

walk-out.
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DEMONSTRATIONS, SIT -INS, AND wALK-ours

THE DISRUPTION TEST

In cases of demonstrations and sit-ins, there is a greater likelihood of disruption because

the activity frequently requires the student to be in the wrong place at the wrong time. This is

not always true, however, and where time and place are appropriate, the court should recognize the

-absence of wrongful conduct (other than the isolated symbol itself) and treat the symbolic conduct

like speech, and tolerate expression in this form unless it meets the Tinker standards of material

disruption. Thus, in Grayned v. City of Rockford, 408 U.S. 104 (1972) the Supreme Court struck

down a city anti-picketing ordinance which attempted to seal off the area around a school from

protest demonstrations. However, after invalidating an anti-picketing ordinance, the court upheld

an anti-noise ordinance, provided it was interpreted and applied within the guidelines established

by Tinker. The court held that "a public sidewalk adjacent to school grounds may not be declare'

off limits for expressi7e activity by members of the public," id. at 118, and that daytime picketing

and handbilling on public grounds even near a school would be permissible if it were quiet, peace-

ful and did not disturb the normal functioning of the school. But the state's interests in pro-

moting education are real, too, and "schools could hardly tolerate boisterous demonstrators who

drown out classroom conversation, make studying impossible, block entrances, or incite children to

leave the schoolhouse." Id. at 119.
I

Grayned involved a public demonstration on public land outside but near a classroom. Other

courts have used a similar rationale to allow students and other members of the academic community

tb demonstrate oft school property "as long as it is notobstructive or disruptive," Saunders v.

Virginia Polytechnic Inst., 417 F.2d 1127 (4th Cir. 1969). and.to allow handbilling in areas on a

state university campus generally open to the public at large, Jones v. Board of Regents, 436 F.2d

618 (9th Cir. 1970). In these kinds of cases, as was true in Tinker, the "possibility of disorder

by others cannot justify exclusion of persons from a place if they otherwise have a constitutional
1'12

right . . . to be present." Wright v. Georgia, 373 U.S. 284, 293 (1963).

Where students are in the wrong place at the wrong time, the courts have been fairly unanimous

in upholding the right of schools to bar the activity and to discipline students taking part in it.

Usually they apply the Tinker test. Evans v. State Bd. of Agriculture, 325 F.Supp 1353 (D. Colo

1971) Is typical. The court upheld a ban on demonstrations and the display of sign's at an athletic

event, citing a tense situation as justification. There was evidence of disruptive conduct as well

as speech, to the point where campus police had to be called to stop a fight. "The situation was

tense, and panic or riot was, more than a mere possibility." id. at 1355. The demonstration,

which included the display of signs, was plainly directed at alleged racist policies of the reli-

gious denomination governing the university which'had sent the opposing team. The court applied

the*Tinker standard. Accord, Esteban v. Central Missouri State Col.,_415 F.2d 1077 (8th Cir. 1969),

cert. denied, 398 U.S. 965 (1970); Barker v. Hardway, 283'F.Supp. 228 (S.D.W.Va. 1968), aff'd per
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curi , 399 F.2d o38 (4th Cir. 19613), curt. denied, 394 U.S. 905 (1969) (pre- Tinker case, but

court relied on evidence of disruption).

Courts also agree that demonstrations in which students physically deny access to school

facilities, whether violent or not, are likewise unprotected by the constitution. These include

"sit-ins" and building "take-overs" in any form. Cases of this type include Buttny v. Smiley,

281 F.Supp. 280, 286-87 (D. Colo. 1968):

hold ruse. the First Amendmentzuarantee of freedom of speech . . does not give . .

(plaintiffs) the right to prevent'access to campus facilities. . .

. . . Similarly plaintiffs . . . had a right to be where they were at the time in
question, but they did not have the right to exclude others from free movement in the
area.

also Zanders v. Louisiana State Bd. of Educ., 281 F. Supp. 747, 762 OLD. La. 1960:

counsel for plaintiffs have cited no authority, and we have found none, which stands
for the proposition that activity which amounts to taking possession, physically and
by force of numbers, of the College's property, thus effectively paralyzing operation
of this public enterprise, is protected activity under the First Amendment.

Reminiscent of the Court in O'Brien, the Third Circuit in Sill v. Pennsylvania State Univ., 467

F.2d 463, 466 (3d Cir. 1972 -) observed: ;'

[Me mere fact that free speech is intermingled with the conduct for which appellants
were punished does not bring IL within Constitutional protection.

Ste also, e.g., Blanton v. State Univ. of New York, 489 F.2d 377 (2d Cir. 1973) (sleep-in at

dormitory lounge); Farrell v. Joel, 437 F.2d 160 (2d Cir. 1971) (sit-in and absence

from class); Herman v. University of South Carolina, 457 F.2d 902 (4th, Cir. 1972) (sit-in);

/lames v. Dallas County Jr, Col. Dist., 386 F.Supp. 208 (N.D. Tex. 1974) ("access to thecollebe

bookstore and to stairways to classrooms was impeded"); Furumoto:v. Lyman, 362 F.Supp. 1267

(N.D. Cal. 1973) (classroom disruption); Gebert v. Hoffman, 336 F.Supp. 694 (E.D. Pa. 1972)(sit-

in involving absence from class and forcing some classes to relocate); Consejo General de Estudi-

antes v. University of Puerto Rico, 325 F.Supp. 453 (D. P.R. 1971) (sit-in at dean's office);

Ilistrick v. University of South Carolina, 324 F.Supp. 942 (D. S.C. 1971) (sit-in and ousting

of university officials); Whitfield.v. Simpson, 312 F.Supp. 889 (8.D. III. 1970); French v.

Bashful, 303 F.Supp. 1333 (E.D. La. 1969), modified and_aff'd-per curiam, 425 F.2d 182 (stir Cir.

1970) (dean's office sit-in); Siegel v. Board of Regents, 308 F.Supp. 832 (N.D. Cal. 1970) (ex-

horting others to commit illegal acts during demonstration); Brown v. Greer, 296 F.Supp. 595

(S.D. Miss. 1969) (violent demonstration); Evers v. Birdsong, 287 F.Supp. 900 (S.D. Miss. 1968)

(same).

Courts also generally find that boycotts and-walkouts-are disruptive of the educational process

and thus clearly within Tinker's criteria"of material disruption. Dunn v. Tyler Ind. Sch. Dist.,

460 F.2d' 137 (5th Cir. 1972). In Dunn the court ruled that "the school was authorized to aet with

regard to a mass refusal to attend classes." Id. at 142. See also Black Students of North Fort

Myers Jr.-Sr. High Sch. v. Williams, 335 F.Supp. 820 (M.D. FlL 1972), aff'd Per curiam, 470 F.2d

957 (5th Cir. 1972); Hobson v. Bailey, 309 F.Supp. 1393 (W.D. Tenn. 1970). The court in Dunn also

relied upon a tense atmosphere at the school. 460 F.2d at 145.
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In 1,1-te,A1IrrarsioFakc.;, 453 F.2d 975 (8th Cir. 1972), the court held that students

could be disciplined for attending an optional pup rally and then walking out when "Dixie" was

played; id. at 978.

Inasmuch as the walkout took place during the fourth number on the program and involved
twenty=nine students we cannot :ind that no disruption of school "order and decorum"
occurred or that this conduct was a constitutionally protected fora. of dissent.

All of these decisions cited above applied the Tinker standard, except for pre-Tinker cases

which applied a very similar "substantial disruption" test.

It should be noted that the school's authority over the school setting may extend to include

a right to discipline students who are not directly disruptive but who fail to comply with reason-

able school rules designed to restore order. There are two cases where the students were not

clearly contributing to any "substantial disruption" of.the school process but where the courts
_ 4

nonetheless upheld disciplinary proceedings.. In both of the cases, the element of expression had

beco9e subordinate and incidental, and the student's conduct was the primary focus of the disci-

plinary proceeding. Cf., United States v. O'Brien, 391 U.S. 375 (1968) (discussed supra). In

Herman v. Univ. of South Carolina, 457 F.2d 902 (1972) the court upheld an expulsion of a student

peacefully participating in a sit-in where other students had engaged in misconduct (a lock out)

and the expelled student had refused to obey an order to leave. In.Bistrick v. University of

South Carolina, 324 F.Supp. 942, 944 (D. S.C. 1971) the court noted the lack of evidence that

plaintiff students had done anything to contribute to a lock-out of university officials, but up-

held disciplinary action for failure to leave when ordered to in the context of the sit-in and

lock-out there. These cases rest on very narrow fact situations, however, and they should not be

extended to permit school disciplinary action against bystanders whose presense is entirely

innocent, as will be discussed below.

a
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LEADERS AND BYSTANDERS

Because of the numbers of persons taking part in large demonstrations, there is a real dan-

ger that non-disruptive students will be punished with the others. Of course, the evidence ad-

duced at the disciplinary gearing most link the student to the disorderly dimonstration, boycott

or sit-in. Two types of innocent students are often on hand at a disorderly demonstration:

1) lelders and planners who were to discover that their plans went beyondtheir expectations;

and 2) the curious or unaware student who happens upon the event and stays as an observer.

V
Planners

In Scoggin v. Lincoln Univ., 291 F.Supp. 161 (W.D. Mo. 1968), the court foUnd a lack of sub-

stantial evidence tying the suspended students identified as "planners" of a demonstration, to

disturbances. The only evidence against them tended to show that they planned a demonstration

without any attempt to incite unlawful action by participants, and that there was disorder.follow*
ing the demonstration. However, the court in Jenkins v. Louisiana State Bd. of Educ., 506 F.2d

992 (5th Cir. 1975) permitted Crambling College to discipline leaders rota mass demonstration,

id. at 1001:

The evidence clearly shows that, at least as to Jenkins, Scott' and Acorn, these
"leaders," "organizers," and "instigators" of the boycott did provoke group action
which led to violence. They did so not only by ,the simple°expedient of making speeches
urging a boycott, but by actively going about the-- .campus in an effort to gain support
for the protest. They stimulated many members of the student body/to an emotional
state which erupted into the serious and destructive violence,of the evening of November
2, 1972. The record in this case demonstrates that these three students, frowtime to
time and in varying degrees, had a strong poWer and influence over the conduct of their
fellow students. The mere use of the descriptive term "peaceful boycott" cannot, under
the circumstances of this case, be used to imhunize and shield what was actually done.

The case against Pitre.ts not as strong as that against the other three organizers.
Nevertheless, the record supports the Board's finding that he was a part of the group
as an active participant in the series of meetings which led to the disruptions.

Bystanders

Innocent bystanders, of course, Should not be disciplined. Evidence that a student was pre-
:

sent at the scene Of a dembnstration, in the absence of evidence that he was present during actual

disorder or during the announcement of an order to diiperse was deemed inadequate to justify a

suspension. Id. at 1001-02. Accord, Wong v. Hayakawa, 464 F.2d 1282 (9th Cir. 1972), cert.

denied, 409 U.S. 1130 (1973), where the only evidence linking the disciplined students to a vio-

lent demonstration was the appearance of their names on a list of 454 persons arrested at the time.
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the question of whether or not the school may require prier approval of dommstratimo is

somewhat analogous to the gameticn of prior review of the distribution of literature. See Settles

. Iii (4) (3), at 62-64, mon. Generally speaking, the prior approval requirsoest should be

tied to legitimate school interests is policing traffic control, some &notation, -seise control

ami 'dialler matters unrelated to the ceicest of the message to be commyed at the demustratim.

The prior approval scheme nest also provide for a clear statement of permissible and impermissible

time, place and simmer standards. Ida, titleforeJaAtadagimeShu 394 U.S. 167 (1949) (striking

deem citymdiamsce which required parade tiresome of defendants who were demi= licenses and

subsemestly convicted); 111102Ek_m_amtlgoi, 360 U.S. 268 (1951) (evertursimg comictis for

saliteased meeting in public park). is or cam. MOVOMME, should prise review be wed to

maser assess of speech. Is Sagimed v. 5utb canelbes State Col., 272 F.Supp. 947 (D.S.C. 1967)

'he eeutt.struck dews a college rule requiring prior approval for any dememotratiom is campus. The

court said, id: at 950.

= persuaded that Rule 1 is on its face a prim restraint es the right to freedom of

speech ad the right to saveable. The rule does est porport to prohibit assemblies

which have qualities that are uecceptable to responsible standards of conduct: it

prohibits "parades, celebrations, and demenstratiess" without Prier approval without

say mond to limiting its proscription to asseibllas involving wiseieduct or disruption

of 'marmoset activities or mw- peaceable gatherings. Oa this aground I de mot fool that

it is escessary to mike a finite' as to the eaters of the dememstratios.

also Agile v. University of Puerto Riot, 377 F.Sopp. 613, 626 (D.P.'. 1974) where the court,

is addition to rejecting rulks against demonstratio.s as vague and overbrool, also famed than to be

imperalealble prior restraint*. Rut see Sword v. Fos, 446 F.24 1091 (4th Cir.VegmgAbladad, 406

U.S# 994 (1971).

Inter v. Miles, 407 F.2d 73, 84 (2d Cir. 1968) the court distisguished betimes "registration"

aid prior approval" and upheld a requiremeat that deasestratiams be registered 48 hours is advance

when 1) there was no indication the school would attempt to step such demonstration, but sely

desired to work out details "in good faith," and 2) the university had made it clear that it meld

mot apply the rule to spontaneous demometrstioss. The fifth circuit has also ephold'a regulation

comities the "registration" of demonstrations is advance and has'permitted discipline of stedeste

who isomed the regulation. In Davies, v. Mortise, 4130 F.24 873 (Stb Cir. 1970), 451 F.2d 561

(5th Cir. 1971)(per curia.), cert. denied, 406 U.S. 930 (1972), Cm academia challenged their am-

posies* for demonstrating against the war in Viet las. They were disciplined pursuant to a tow.

Wise which specified tine, place and Ramer of permissible (but not impermissible) demonstrations

and required "reservations" be made 48 hours to advance. Id. at 875. The court tom:anted on

actual events, id. at 876:

There is no conflict in the evidence nor is any issue raised concerning the demonstrators'

conduct. They sat upon the grass. They intended to be and were silent until the time of

their suspensions. They had caused no injury to property themselves. They had attracted

a crowd of on-lookers.
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The court noted that there was disruption 'f some classes, but found that the students were disci

glint solely for their violation of a valid, eeeeral regulation requiring that a reservation be

made, td. at 57v:

(Tlhe Univers right to discipline an erring student is not costiogest alpine the
extent of disruption caused by his direct disobedience of the moieties.

the students were, uoreover, sitting in a place and at a time which was not authorized by the

regulation, wicn Lad made available a "Meet Expression Area" for use betimes the hours of noes

to L:04 p.m. and '3:00 to 7:4,0 p.m. college officials were willing to accommodate the students ea

-the change of location, but not hours. Concurring, Justice Thorsherry pointed out that if the

regulation were construed to prohibit ail deeoestratioos it was overbroad. Id. at 110. Me

ohoerved, however, that it only set forth rules for the use particular area, and that rename

officials were relying on note general authority to asintsis order when disciplining the students

in this case for their noarcompliasce with the school's time limitation. 111. at 1101.

Some courts have upheld the school's right to deny the use of its facilities if it reaseigary

believes the activity planned would be Illegal. in tellers v. NIgists of OWN. of Cal., 432 F.24

493 (9th Cir. MO), cert. denied, 401 U.S. 981 (MI), a skialeat gmup soul* the use of a dMilar`

buildiall for a "Vietnam Cenneeconeet" which would honor "young nee who had taken a please not

to serve is the arced forces during the Vietaan conflict." Id. at 495. The University Chaoceller

denied the request after counsel advised him such a nesting would violate the Selective Serviduadet

which prohibits counseling, aiding, or abetting the evasion of the draft. The court famed that

the university acted reasonably and refused to consider whether or not the meeting would have.been

illegal or whether their construction of the Selective Service Act was unconstitutional. See also

Aisodverger v. Harrill, 479 F.2d 5L3 (9th Cir.), cert. denied, 414 U.S. 1072 (1973) (the

university officials relied on the sane statute to deny a similar mealsg and the court held that

good faith was a valid defense to an action brought under 42 U.S.C. Sec. 1983). Fleetly, a coast

upheld a state'university's denial of the right to have "a regional Vietnam Moratorium day

observance". Clemson Univ. Vietnam Moratorium Comm. v. Clemson Univ., 306 F.Supp. 129 (D. S.C.

1969). The court emphasized the regional nature of the event and that the school would net be able

to restrain outsiders by the threarof disciplinary action. In these cases, where the university

was asked to make available a building that is not routinely node available to students, or to

permit the use of its facilities by non-students, it should have greater discretion in deciding

whether resources will be code available, so long as it treats all groupi requesting such privi-

leges equally and fairly and is equally generous to those expressing popular and unpopular views.

For a case where facilities were aoutinely made available to anyone requesting then except plain-

tiff and where the court required a school district to rent as auditorium to plaintiff, see

National Socialist White People's Party v. Ringers, 473 F.2d 1010 (4th Cir. 1973). See also

section III (A)(2), at pp. 69-71, supra and III (C), infra.

90

9(3



CONCLCSION

The courts reviewing discipline procedures in sy=bolic speech cases generally apply the

principles of linker and require a clear possibility of substantial disruption before peritting

school officials to regulate students. Generally, the display of a silent sy=bol or sign while

the student is going about his or her normal business -- and is in the right place at the right

tine -- will be protected. Only in extremely unusual situations, such as in the tense atmos-

phere accoupanying a court-ordered school desegregation effort, will a ban on such displays be

judicially countenanced. Other fops of symbolic speech often involve more noise, =overeat and

sometimes disorder and violence which could be regulated as conduct rather than speech. In these

cases -the lower courts have typically said that they would apply the Tinker test and have found

that substantial disruption did occur. here the court is asked to consider prior approval of

demonstrations, it shouldbe clear that the prior restraint does not work on the free speech

aspects of the de=onstration. The rules should focus exclusively on reasonable details as to the

tine, place and =saner of permissible and i=permissible demonstrations. Prior restraint of

buttons and other silent sy=bols where the bearer otherwise pursues a normal routine should be

treated as prior restraints on pure speech and reviewed by the stricter standards set forth in

Section III (A)(2) at 62-66, supra.

P..t-L Lines

Center for Law and Education

July 30, 1975
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IlI(AX4) The Rights of Organizations

We start with the premise that the rights to assemble peaceably and to petition
for a redress of grievances are among the most precious of the liberties safeguarded
by the Bill of Rights. These rights, moreover, are intimately connected both in
origin and in purpose, with the other First Amendment rights of free speech and free
press. "All these, though not identical, are inseparable." Thomas v. Collins, 323
U.S. 516 . . (1945).

UMW of America v. Illinois State Bar Assn, 389 U.S. 217, 222 (1967). The rights of students to

band together into permanent groups is based squarely on the first amendment. Of course, these

groups could exist off campus as well as on, but student organizations generally benefit from

official recognition by school authorities. It helps the organization in finding members, facil-

ities, and status. Where a school or university denies recognition to a group, the group could

argue that the denial is an abridgement of freedom of speech, or the "right of the people

peaceably to assemble, and to petition the Government for a redress of grievances." This argu-

ment is obvious in cases where the group has banded together around the advocacy of a particular

ideology or particular political goals. It is not as readily apparent for social groups. See

Waugh v. Board of Trustees, 237 U.S. 598 (1915) (prohibiting Fraternities). Hughes v. School

Bd., 323 U.S. 685 (1945) (same): Webb v. State Univ. of New York, 125 F.Supp. 910, (N.D. N.Y.)

(Judge L. Hand), appeal dismissed, 348 U.S.' 867_(1954) (sane). The latter nay nonetheless claim-

a violation of equal protection, which is discussed in greater detail.in this Manual in Section

111(C), infra.

Political and ideological organizations.-- even if unpopular -- are entitled to recognition

if the school or university recognizes organizations at all, and they may be denied recogni-

tion for reasons relating to the particular political or other ideas forwardedby the orgnniza=

tion. Healy v. James, 408 U.S. 169 (1972).

In Healy, students at a state college organized a local group patterned after the National

Students for a Democratic Society (SDS) and sought the college's official recognition as a

campus organization. The president of the college refused them recognition. The students sued

and were denied relief in the district court and the court of appeals. The Supreme Court re-

versed and remanded the case.
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ritim:

Cittn4

, at 11--12:

th.-e t.2e eeet -.:eurts ,V 131 .,--7A-1 the

-_arte.-nth zineetieent ,rest 4m4 its infringement

4 tL4z . right to aNse,:iate eziNtt. he -.:ated,

Mere can be no doubt that ienial f efiicial recognition, without justification, to
eollege orz.mizztions buriens. ahrilges that associaticnal right. The primary
im7ediment . . . is the denial .f use of emus facilities for meetings and other
aoorepriate purposes.

Petitiners' asnociational interests also were circumscribed by the denial of
the of e,-7' s 5-ulletin boards and the school newspaper. . %oreoter,

,rganization's ability to participate in the intellectual give and take of campus
le are, ani to pursue its stated purposes, is limited by denial of access to the
.-ustwearr media for ....Tunieatine with the administration, faculty members, and other
etudeltc, im2edinents cannot be viewed as insubstantial.

14e -.liege argued that the students' rights were not infringed as they still could meet as

group of' ta1nis. the-i Still could distribute literature off campus, and they still could

-.vet together on campu, -- as individuals. Justice Powell dismissed that argument, 408 U.S. at

183:

[T]he Censtitution's protection is not limited to direct interference with funda-
nental rights. . . . 470e 4ieup4,. o iib1t lbility to exist oetAdo the e.r_puN
commnnity does not ameliorate significantly the disabilities imposed by the Presi-
dent's actions. We are not free to disregard the practical realities.

Moreover, the Court held that "the effect of the college's denial of recognition was a form of
_.

prior restraint" which placed a "heavy burden" on it to demonstrate the appropriateness of its

action, rather than the students having the burden to show they were entitled to recognition.

Justice Powell then examined the four possible justifications the school relied upon in

refusing to recognize the group. First, the school observed that the organization was affili-

ated with a national group of questionable reputation. This was not sufficient as a justifica-

tion, as rights and privileges of a citizen cannot be infringed because of :wilt by aSs0C14-

Lion alone. "The government has the burden of establishing a knowing affiliation with an organ-

ization possessing unlawful aims and goals, and a specific intent to further those illegal aims."

408 U.S. at 186.

Second, "The sere disagreement of the President with the group's philosophy affords no rea-

son to deny it recognition." 408 U.S. at 187.

Third, the court agreed with the college that it could properly refuse recognition of a

group that was actually disruptive; but the Court found no evidence of actual disruption. The

Court referred to Brandenburg v. Ohio, 395 U.S. 444 (1969), where a distinction was made between

mere advocacy and advocacy inciting imminent lawless action. While schools may prohibit lawless

action, they can also prohibit acts that materially and substantially disrupt discipline.

Despite this broader power to regulate action, the distinction between advocacy and action is

still valid in defining when the state's interests are sufficient to interfere with first

amendment rights in the school - context.

Fourth, and the only possible legal basis the Court saw for denying recognition, the Court

ruled that if retrial established that there was a_requirement that all recognized groups affirm
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that they would co=ply with reasonable c.-'pus regulations and that SDS refused, recognition

could be denied. "trjhe benefits of participation in the internal life of the college community

=ay be denied -to any group that reserves the right to violate any valid campus rules with which

it disagrees." 408 U.S. at 193-194. Because the record was unclear whether the SUS would promise

to abide by reasonable regulations, the case was remanded. The Court's reference to "valid"

rules is noteworthy.

In a case subsequent to Healy, a court found sufficient evidence that a proposed chapter of

the Young Socialist Alliance, "by its constituency and its admitted purposes," went beyond mere

advocacy and thus could be denied campus recognition. ?Berkey v. Board of Regents, 344 F.Supp.

1296 (N.D. Fla. 1972), vacated as =cot, 493 F.2d 790 (5th Cir. 1974). The court found it signi-

ficant that two of the applicants for the organization had been arrested for disruptive activity

both on and off campus and that one had since been expelled.

However, a court has found it insufficient to deny recognition that the group might insti-

tute "'frivolous, vexations, and harassing (court) actions to impede the legitimate function of

the university.'" University of S. Mississippi Chapter of the Mississippi CLU v. University of

S. Mississippi, 452 F.2d 564, 566 (5th Cir. 1971). See also ACLU of Virginia v.,Radford Col.,

315 F. Supp. 893 (W.D. Va. 1970) (granting declaratory relief to organization seeking college

recognition): Garvin v. Rosenau, 455 F.2d 233 (6th Cir. 1972) (holding that denial of recognition

stated claim to relief); Hudson v. Harris, 478 F.2d 244 (10th Cir. 1973); Dixon v. Beresh,

361 F.Supp. 253 (E.D. Mich. 1973) (finding unconstitutional high school's refusal to recognize

two organizations).

Once a campus organization has been recognized or registered, the school can not treat it

differently from other recognized or registered groups. In Wood v. Davison, 351 F.Supp. 543

(N.D. Ga. 1972) the University of Georgia denied a registered homosexual group the right to use

university facilities for a regional conference to organize a Southeastern homosexual organiza-

tion and dance. The court reversed the school's decision on first amendment grounds as enuncia-

ted in Healy. The court noted this was a pkior restraint and thus the school had a heavy burden

to justify it. Moreover, the school has to notify the organization of its objections and to

give it a reasonable tine to cure the irregularity. The school must provide the organization

with minimal due process -- notice and an opportunity Co be heard.

A similar problem arose in Gay Students Organization of the Univ. of New Hampshire v.

Bonner, 367 F.Supp. 1088 (D.N.H. 1974), modified and aff'd, 509 F.2d 652 (1st Cir. 1974). A

state university had denied the use of its facilities to an already recognized homosexual

group for social functions. The lower court held that because of "the pervasive importance of

social functions In the university setting" Healy extends first amendment protection to cover

dances and other social events. The appellate court acknowledged that a university has latitude

in regulating social organizations, "its efforts to restrict the activities of a cause-oriented

group like the GS0 stand on a different footing." 509 F.2d at 659. The appellate court based

its decision on the associational rights of GS0 members, as well as free speech. Id. at 660-663.
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This case also pro-,:ides an alternative hasis for the ruling which could be useful to social

organizations generally. The lower court also relied on the equal protection clause, stating

that "a state authority must Jegl with similarly situated organizations in an even-handed canner."

367 F.Supp. at 1097. The appc114te court was silent on this issue. Cf. Florida Stare Univ. Chap:

ter., Local 1880 of the AFT v. Florida Bd. of Regents, 355 F.Supp. 594 (N.D. Fla. 1973) (a state

university can not deny the use of its facilities to a union when it permits other similarly

situated organizations those privileges.)

Of course, where organizations seek to hold demonstrations, mass meetings or similar activ-

ities, the school or university has some power to limit or deny use of its facilities where there

is a valid reason for doing so -- such as pre-existing commitment to another event. The standard

to be used in deciding whether the university has acted properly in such cases is discussed in

section 1II(A)(3), at pp. 89-90, supra. Likewise, organizations are not privileged. under the

first amendment to demand special privilege or special support. A school does not infringe on

the rights of an organization when, as a party to the contract, it cancels an order for a film

which it determined, after previewing it, would be inappropriate to sponsor as part of its edu-

cational program, provided there is no constitutional violation. Associated Students of Western

Kentucky Univ. v. Downing, 475 F.2d 1132 (6th Cir., cert. denied, 414 U.S. 873 (1973). Nor is a

university required to collect voluntary student fees for a recognized group. Curran v. Beneyet,

79 lisc.2d 547, 360 N.Y.S.2d 582 (Sup. Ct. 1974).

The general right to free speech and assembly has also been applied to protect the membership

lists of organizations from state inspection in certain situations. NAACP v. Alabama, 357 U.S.

449 (1958); see also Bates v. Little Rock, 361 U.S. 516 (1960). This general principle was also

in issue in Eisen v. Regents of Univ. of Calif., 269 Cal. App. 2d 696, 75 Cal. Rptr. 45 (Cc. App.

1969), where the university sought disclosure of records disclosing names of officers and the

purpose of the organization as a condition to official recognition as a campus organization. The

trial court dismissed the case and the court of appeals affirmed, finding the state's compelling

interest in knowing who was using university facilities sufficiently strong to justify this minimal

infringement on plaintiff's rights. The court noted, "the absence of any immediate and direct

threats of physical or other danger, as were Admittedly present in NAACP v. Alabam " 75

Cal. Rptr. at 51. Sec also 37 ALR 3d 1311.

Michael Lower_
Center for Law and Education
July 15, 1975
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III(A)(5) Access to Views of Others

SPEAKERS

In a number of cases involving speakers excluded from university campuses by administrators,

courts have found that the exclusion violated the first amendment, in particular the right of the

audience to hear the speaker. Thus, in Brooks v. Auburn Univ.. 412 F.2d 1171 (5th Cir. 1969)

the court said: "The First Amendment . . . embraces the right to hear." See also Molpus v. Fortune,

311 F.Supp. 240, 245 (N.D.. Miss.), affid, 432 F.2d 916 (5th Cir. 1970)(Clearinghouse Review No.

16,924), Lamont v. Postmaster General, 381 U.S. 301 (1965). Accordingly students denied the right

to hear have standing to sue even if the potential speaker does not join as a plaintiff. Smith v.

University of Tenn., 300 F.Supp. 777, 780 (E.D.Tenn. 1969).

Many of the cases have involved something less than unanimous or even substantial sentiment on

the -part of the student body to hear the speaker. Usually there was only a small group desiring to

hear a person with unpopular views. This has not deterred most courts from finding that the right

to hear still controlled. In Molpus, the question was whether a Black man could speak at the Uni-

versity of Mississippi, where there were only 200 Black students out of 6,000. The court found for

the minority who had invited the speaker, saying: "The rights here involved are First Amendment

Rights -- the right to peaceably assemble, the right to speak, and the right to hear . . . . The

right to hear is applicable to a state university." Id. at 245. The appellate court rejected

plaintiff's request for more comprehensive relief which would shift to the school the burden of

taking the speaker issue to court when it desires to bar a speaker. 432 F.2d 916.

Often courts couple the first amendment right to hear a speaker with the first amendment right

to associate. In Healy v. James, 408 U.S. 169, 181 (1972), the Court explained:

Among the rights protected by the First Amendment is the right of individuals to
associate to further their personal beliefs. While the freedom of association is not
explicitly set out in the Amendment, it has long been held to be implicit in the free-
doms of speech, assembly, and petition.

The court in Snyder v. Board of Trusteeeof Univ. of Illinois, 286 F.Supp. 927 (N.D.Il1. 1968),

found the right of students to listen to be bound up With the associational right. The court said,

id. at 932:

Another part of this manual deals with the right of speakers to have access to a forum controlled
by the school. See Part III (A)(2), at 67 -71 supra.
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. . we see no reason why the audience should be precluded from asserting their
interests, merely because the speaker is disinclined to wage a legal battle. There
is a First Amendment right to peacefully assemble to listen to the speaker of one's
choice, which may not be impaired by state legislation any more than the right of the
speaker may be impaired.

In many of the cases in this area, if not in all, the courts distinguish between tile univer-

sities' obligation to have a policy of permitting outside speakers, and, once they adopt such a

policy, their constitutional duty to operate it fairly and without discrimination against the

content of any particular speech. In short, once a university permits outside speakers, it must

allow all speakers invited by legitimate campus groups as long as the speakers do not create a

clear and present danger of materially disrupting the functioning of the campus. See, e.g., Stacy

v. Williams, 306 F.Supp. 963 (N.D.Miss. 1969), aff'd, 446 F.2d 1366 (5th Cir. 1971). There, dis-

cussing the university's regulations governing off-campus'speaker policy, the court said that stu-

dents' rights to hear or speak could not be exercised whenever and wherever they desired, and like-

wise, id. at 970-71:

. . . neither is the power of the Board, upon consent to outside speakers, so unfettered
that it can be exercised in censorship over what is and what is not acceptable or in
other arbitrary fashion. . . .

. . . As it opens the lecture halls it must do so nondiscriminatorily.

(In a sequel to this case, the court came very close to citing the university for contempt in re-

scinding permission previously granted to let Charles Evers speak. It did not do so because the

action should properly have originated with the same three judge court which entered the order in

1969 Stacy v, Williams, 312 F.Supp. 742 (N.D. Miss. 1970).

In Snyder v. Board of Trustees of Univ. of Illinois, 286 F.Supp. 927, 933 (N.D.I11, 1968), the

court made the same point as was made in the 1969 Stacy, decision:

It is clear from the record here that the University of Illinois has adopted an open
door policy with regard to guest speakers, allowing any guest speaker who had been in-
vited by a recognized student group, to speak at a reasonable time, space permitting;
but that the University denied plaintiffs the opportunity to hear the speaker of their
choice, solely on the basis of the speaker's associations and the views to be espoused.

The legal basis for this requirement of non-discriminatory policies has varied. In some cases

courts have said that any regulations which govern speech are to be treated,with suspicion, and will

be acceptable only if based on a narrow clear and present danger standard. Id. at 933. On the

other hand, in Brooks v. Auburn Univ., 412 F.2d 1171 (5th Cir. 1969), the court found constitution-
,

ally unacceptable a situation where a university had no regulations governing off-c;mpus speakers

and the university president had total discretion to choose. Here, the court based its finding on

the reasoning id. at 1172-73, that --

such a situation of no rules or regulations may be equated with a licensing system to
speak or hear and this has been long prohibited. Cantwell v. Connecticut (citation omitted).

Dickson v. Sitterson, 280 F.Supp. 486 (M.D.N.C. 1968) treated virtually the same factual situa-

tion slightly differently under the law. The regulations of the University of North Carolina pro-

hibited any speakers who were Communists, who had taken the fifth amendment with regard to questions

about their communist activities, or who were known to advocate the overthrow of the constitutions
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of the United States or North Carolina. The court noted that many speakers came to the campus.

each year. Regarding speakers whose Communist affiliations would have disqualified them under the

regulations, the court held that they could speak because the regulations were unconstitutionally

vague. (However, in dicta the court appeared to accept the constitutionality of more specific

regulations that prohibited Communists from speaking). See also Duke v. Texas, 327 F.Supp. 1218,

1228 (E.D. Tex. 1971);_ rev'd on other grounds, 477 F.2d 244 (5th Cir.) cert. denied, 415 U.S. 978

(1973), where the court stated that standards of permissible vagueness in statutes and regulations

are strict her first amendment rights are involved. In general, once a university adopts a

policy allowing recognized campus groups to invite speakers, the regulations by which the univer-

,sity may deny permission for the appearance of speakers must be clearly and narrowly worded.

Smith v. University of Tennessee, 300 F.Supp. 777 (E.D. Tenn. 1969). For further discussion of

cases involving the issues of vagueness and_overbreadth in the universities' rules stipulating

When-Speakers may be invited, see Part TIT (A)(6)'at pp- 102, 105, infra.

- In Vail v. Board of Educ. of Portsmouth Sch. Dist., 354 F.Supp. 592 (D.N.H. 1973), remanded

for fuller relief, 502 F.2d 1159 (1st Cir. 1973), the court examined school rules governing not

only distribution of literature but also access to speakers. The district court did not include

any provision for outside speakers in its original decision, because the speaker whom the scadents

sought to hear was a Socialist Workers Party candidate for an election which was over. The court

merely ack'ed the parties to settle the matter (and certain literature distribution rules) amicably.

As this seemed impossible, the plaintiffs appealed. The circuit court indicated in an unpublished

opinion that the district court should make a definitive ruling on the speaker policy, and advised

that the absence of standards left too much discretion in the hands of the school officials.

(Civil No. 73-1243, Dec. 4, 1973: under first circuit rule, not to be used as precedent in un-

related cases.) The final district court order is reproduced as an appendix to Part III (A)(2)

at 75-80, supra. Briefly, the court ordered the school to permit any student to -request permis-

sion to invite any speaker, and required that the school grant such permission on a first-come,

first-served basis, and make a certain number of days available each year for this purpose.

In cases where the off-campus speakers /ere to be paid by the universities, the same basic

principles should apply. In Brooks v. Auburn Univ., 412 F.2d 1171, 1173 (5th Cir. 1969), the

court held that absent a claim that the speaker's appearance would lead to violence or disruption,

the university president could not refuse to have a speaker or pay his fees and expenses when that

speaker had been invited under normal procedures. A university has no obligation to spend its

money on outside lecturers, but if it does so then it must do so equitably and without discrimina-

tion against the content of their ideas, except insofar as those ideas may be materially disrup-

tive. Cf. Associated Students of Western Kentucky Univ. v. Downing, 475 F.2d 1132 (6th eir.),

cert. denied, 414 U.S. 873 (1973) (school permitted to cancel its co-sponsorship of a film). One

way to. satisfy the constitutional standards which have been set up in this area would be for

every recognized student group to have a pro-rata share of the money which the university allo-

cates for outside speakers. Or, a lottery system which awarded money to some of the campus groups,

could be used if there were not enough money for all group5.'
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TEXT BOOKS

With regard to a school or university's obligation under the first amendment to have certain

books on its shelves, the general principles discussed above concerning speakers are applicable. A

principal or school board may not at arbitrarily or capriciously in rejecting the requests of

teachers, parents, or students for text or library books. A school should not be required to buy

every book, but should atlow representation of those who have a legitimate interest in its policies:

parents, students, teachers, community members, and administrators. Cf., Vaught v. Van Buren Pub.

Sch., 306 F.Supp. 1388 (E.D.Mich. 1969) (due process case; finding a right of the student to pos-

sess certain literature disapproved by the school).

Although it upheld the decision of a school board to disregard the recommendations of its

teachers regarding the purchase of two novels for inclusion in a course curriculum, Minarcini v.

Strongsville City Sch. Dist. -, 384 F.Supp. 698 (N.D. Ohio 1974) does not contradict the trend in

speaker cases. The Minarcini court issued an elaborate discussion of the procedures followed by the

school board in that particular case. Emphasizing- the fact that there was no issue of obscenity,

the court held in favor of the school board because of Ohio's mandate to boards of education to

purchase textbooks and because the board in question acted upon the recommendations of representa-

tives of various constituencies. Id. at 706. The district rnurt carefully noted that had the

board acted arbitrarily or capriciously, plaintiffs' first and fourteenth amendment rights would

have been violated. Id. at 706. The court was aware that students could obtain the books in the

library, and that fact suggests another possible basis on which Minarcini is distinguished from

'speaker cases: only a limited number of books may be included in a course curriculum, while there

is an opportunity to invite many speakers (or purchase many library books).

Similarly, Presidents Council, Dist. 25 v. Community Sch. Bd. No. 25, 457 F.2d 289 (2d Cir.),

cert. denied, 409 U.S. 998 (1972), is not contrary to the speaker cases. Although the second

circuit refused to review the decision of a school board to remove a particular book from a junior

high school library, the court fully recognized plaintiffs' first amendment argument. The holding

was prompted by the undisputed record that the New York legislature had.delegatedresponsibility

for selection of library materials to community school boards.

Thus, whereas the speaker cases generally involved circumstances in which student organizations

were delegated the privilege of inviting speakers, the textbook cases entail situations where the

responsibility rests with the school board, having been delegated by the state. Only if the school

board acts arbitrarily or capriciously in denying student access to certain books will a court inter-

vene to protect first amendment rights.

Lawrence G.. Green
Center for Law and Education
August 1975
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111(A)(6) Overbreadth

THE OVERBREADTH DOCTRINE

Sometimes laws or regulations are drafted so that they prohit.t both protected and unprotected

conduct or expression. Where a law is drafted. in such a way that the proscriptions on protected

and unprotected activity cannot be separated, the entire law must fail. The basic rule of the

overbreadth doctrine, as expressed by the Supreme Court in the classic case of Thornhill v. Ala-

,
bama, 310 U.S. 88, 97 (1940) requires the courts to invalidate a statute which:

. . . sweeps within its ambit other activities that in ordinary circumstances
-constitute an exercise of freedom' of speech or of the press.

The Court in Thornhill feared that the overbroad law would have a "chilling effect" on the

exercise of free speech rights, because only the most bold would continue to assert these

-----ffgh-trsirffa-robust-manne.r,while others would exercise greater restraint, in order to stay

within the confines of the o--------verlybroadlatheoverdth-dostringjasbeen used to strike

down broadly drawn laws prohibiting picketing, Thornhill v. Alabama, 310 U.S. 88

soliciting by an attorney, NAACP v. Button, 371 U.S. 415p963); breadfi of the peace,

Brown N. Louisana, 383 U.S. 131 (1966); Cox v. Louisiana, 379 U.S. 536 (1965); the display

of a red flag as a symbol of opposition to organized government, Stromberg v. California,

283 U.S. 359 (1931); and obscenity, e.a. Miller v. California, 413 U.S. 15 (1973). This

rule, in its classic form, also applies to the school environment. As observed by one court

striking down state-wide regulations forbidding demonstrations on campus without prior

approval:

[TJhese regulations are grossly overbroad, sweeping within their net both the perfectly
harmless -- a single, silent protester holding a sign in the middle of the campus

in mid-day -- and the extremely dangerous. Such broadside attacks on the rights of

free expreiiion are-repugnant to our constitutional scheme.

Marin v. University of Puerto Rico, 377 F.Supp. 613, 626 (D.P.R.1974):--See_also Nitzberg

v. Parks, Civ. No. 74-1839, 4th Cir. Apr. 14, 1975. Jacobs v. Board of Sch. Comm'rs, 490

F. 2d 601 (7th Cir. 1973)', vacated as moot, 420 U.S. 128 (1975); Shanley v. Northeast Ind..

Sch. Dist., 462 F.2d 960 (5th,Cir. 1972); Eisner v. Stamford Bd.,of Educ., 440 F.2d 803
0
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(2d Cir. 1471): Jones v. Board of Rezents of Univ. of Ariz., 436 F. Id 618 (9th Cir. 1970);

Cfrtron v. Mate d. u ., 384 F.Supp. 674 (D.P.A. 1974) (three-judge court); Cf. _

nt-Ash P.,1.,arl -.f Curator,, Lit; r.s. 4,)7 f1973) (lower courts upheld a challenged regulation

vtainsr 3..ve-,readth rhar13: re.:ersed without reference to this coint).

In Pais a listrier :curt and the eighth circuit upheld a rule which forbade "indecent

,zcndu,:t sme,_ch." 331 F-tiupv. 1321, 1322 (M.D. Mo. 1971), aff'd, 464 F.ld 136 (8th Cir.

1972), rev'd, 410 U.S. 667 (1973). The Supreme Court did not specifically comment on the

overbreadth issue when it reversed, but the decision is clear that the attempted regulation

(of distribution of an underground newspaper containing some vulgarities) was in violation

Qf the first amendment. Inasmuch as the regulation authorized disciplinary actio,n against

students for protected speech, as well as genuinely obscene speech, it was obviously

07e:bread.

A sister doctrine to the overbreadth rule is the rule against vagueness. While over-

breadth is a problem more uniquely limited to free speech areas, vagueness is a potential

problem wherever a serious sanction is to be imposed. Nonetheless, since any vague statute

runs the risk of permitting judge or jury to construe it with an overbroad result the cases

applying this doctrine should also be consulted. See section III (D) (2), infra, p. 193 et

of this manual for a discussion of these cases. There is no essential difference between

statutes held to be vague in free expression cases and those held to be overbroad, other

than semantic. Mien applied to free expression situations, the vagueness problem is identical

to the overbreadth problem. Compare, for example, the Thornhill principle to that ennunciated

in Gravned v. Rockford, 408 U.S. 104, 109 (1972):

. . . where a vague statute "abut[s] Upon A sensitive area of basic First Amendment
4-i,iZeedoms," it "operates to inhibit the exercise of [those] freedomA." Uncertain,
neanings inevitably lead citizens to "'steer far wider of the unlawful zone' . . .

than if the boundaries of the forbidden areas were clearly marked."

In Crawled the Supreme Court struck down en anti-picketing ordinance which attempted to bar,

such activity from the vicinity of-a school, while upholding an anti-noise ordinance.

There is, however, one essential legal difference between overbreadth and vagueness

in the free speech context. 'White a vague rule which touches upon first amendment rights

is necessarily overbroad, the overly broad rule is not necessarily vague. An overly broad

rule can also be one which explicitly and clearly forbids conduct which can also include

protected first amendment rights. For example, a law barring speakers from campus if they

have ever pleaded the fifth amendment is quite clear, but it inhibits protected free speech

beyond what is necessary to any legitimate educational function. See, e.g., Dickson v.

Sitterson, 280,F.Supp. 486 (M.D. N.C. 1968) (three jf;dge court).

The overbreadth doctrine is most pertinent where a law attempts to regulate some improper

conduct, and does so in a way which permits authorities to regulate.expression as well.

Therefore, the overbreadth issue is likely to arise in cases where speech and conduct are

mixed.

OVirbreadth also, applies where the law or regulation attempts to regulate thobe words
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which are classified as beyond the protection of the first a=endnent -- obscenity, "fighting

Words," and defamation. Here the overbrcadth4-dontrine would require narrow and precise

definitions of the forbidden words (or other forl=s of expression). See section Err (A)(2)

supra at 48-55.

In the school context overbreadth usually is an issue in cases involving such forrs

of expression as display of symbols, the publication and distribution of literature, the

staging of a demonstration, or the invitation of outside speakers.

A leading resent case is Jacobs v. Board of Sch. Comers:490 F.2d 601, 604 (7th Cir. 1973),

vacated as moot, 420 U.S. 128 (1975). The court 'voided the following rule:

No student shall distribute in any school any literature that is . . . either by
its content or by the manner of distribution itself, productive of, or likely to
produce a significant disruption of the normal educational processes, functions or
purposes in any of the Indianapolis schools, or injury to others.

The court said, id. at 605-06:

[The rule is j . . . unconstitutionally overbroad. In United States v. Dellinger,
. . 472 F.2d at 357, this court stated: "The doctrine of overbreadth applies

when a statute lends itself to a substantial number of impermissible applications,
such that it is capable of deterring protected conduct, when the area affected by the
challenged law substantially involves first amendment interests, and when there is
not a valid construction which avoids abridgement of first amendment interests." .
These factors are present here.

The overbreadth stems both from the vagueness described above and from the in-
clusiveness of the phrase "productive of. or likely to produce" in the proviso.
Expression may lead to disorder under many circumstances where the expression is
not thereby deprived of first amendment protection. . . . We do not read Tinker
as authorizing suppression of speech in a school building in every such circumstance
where the speech does not have a sufficiently close relationship with action to be
treated as action. . .

Where the boundaries between prohibited and permissible conduct are ambiguous,
we can not presume that the curtailment of free expression is minimized. . . . [The

regulation] at least threatens a penalty for a student who distributed a controversial
pamphlet in a lunchroom resulting in robust arguments or who distributed a newspaper
including derogatory but not defamatory remarks about a teacher. Absent extraordinary
circumstances, the school authorities could not Teasonably forecast substantial dis-
ruption of or material interference with school discipline or activities arising from
such incidents.

The Jacobs court also InValidated rules which prohibites sales of literature, and distribution of

literature in exchange for contributions, as well as anY'"commercial activity." Id. at 808-09:

Sale of the newspaper, or other communicative material- within a school, is conduct
mixing both speech and non-speech elements. In order.to determine whether a "sufficiently
important governmental interest in regulating the non-speech element can justify
incidental limitations on First Amendment freedoms." We must consider whether the
regulation "is within the constitutional power of the-Government; if it furthers an
important or substantial governmental interest; if the governmental interest is unre-
lated to the suppression of free expression; and if the incidental restriction on
alleged First-Amendment freedoms is no greater than is essential to the furtherance of
that interest." United States v. O'Brien, 391 U.S. 367, 377 (1960. .

Ultimately, defendants rely.on the proposition that "Commercial activities are time
consuming unnecessary. distractions and are inherently disruptiveof the function, order
and decorum of the school."

. . . It has not been established, in our opinion, that regulation of the place, time,
and manner of'distribution can not adequately serve the interest of maintaining good
order and an educational atmosphere without forbidding sale and to that extent restrict-
ing the first amendment rights-of plaintiffs.
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Finally the Jawbs court enjoined a rule prohibi:ing "any literature that is . . . obscene

as to minors. . , ." The court' noted that the rule had no "specific definition of sexual con-

duct as required in Miller." Id. at 609.

The school district in Jacobs also attempted to forbid distribution of literature which was

not written by students or school employees. Id. at 606-07:

Defendants suggest that student distribution of materials written by non-students
and outside organizations tends to produce disorder and interference with school
functions, and cite the example that "stores would undoubtedly pay students to dis-
tribute flyers advertising their products." Assuming, however, some area of possible
validity, the rule is overbroad. It would prohibit use of materials written by
individuals from all sorts of walks of life whose views might be thought by the students
to be worthy of circulation. "Predictions about imminent disruption . . . involve
judgments appropriately made on an individualized basis, not be means of broad classifi-
cations, especially those based on subject matter." Police Dept. of Chicago v. Mosley,
408 U.S. 92 . (1972).

A rule requiring that the source of all literature be identifie4 was also struck down as

going beyond anything necessary to maintain order and decorum in the school. Id. at 607.

Even a rule attempting to ban distribution while classes were in session was struck down,

since the court found that there were periods at-noon and late in the school day where only a

few classes were in session and substantial numbers of students were still on campus. Id. at

609.

Other prohibitions which have been judged overbroad by the courts include, for example,

prohibitions on:

0"misconduct." Soglin v. Kauffman, 418 F.2d 163 (7th Cir. 1969), aff'd, 295 F.Supp.

978 (W.D. Wis. 1968).

hand-out items, including handbills . . . on the campus grounds or in campus buildings

at any time," except program items which are officially related to authorized meetings and

which are distributed in the room or rooms assigned to the event in question. Jones v.

Board of Regents of Univ. of Arizona, 436 F.2d 618 (9th Cir. 1970).

disorderly disturbance or course of conduct directed against the administration-or

policies of . . ." the college'or university, despite a limitation to doing this by "means

which are not protected by the constitution . . . ." Undergraduate Student Assn v. Peltason,

367 F. Supp. 1055 (N.D.
1

111. 1973). Accord. Corp. of Haverford Col. v. Reeher, 329 F.Supp.

1196, 1207, 1213 (E.D. Pa. 1971); But see Lowery v. Adams, 344 F.Supp. 446 (W.D. Ky. 1972)

(upholding a rule forbidding "disruptive or disorderly conduct").

11terature which is "obscene or libelous" or "reasonably lead(s) the principal to

forecast substantial disruption of or material interference with school activities."

Nitzbe=1 v. Parks, Civ. No. 74-1839 (4th Cir. Apr. 14, 1975)(Clearinghouse No. 17,257).

libelous or obscene language, advocacy) of . . . illegal actions, or (material which

is) . . . grossly insulting to any group of individual . . . ." Baughman v. Freienmuth, 478 F.2d

1345, 1347, 1350-51 (4th Cir. 1973) (emphasizing the absence of explicit definitions).
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'speakers who do not have "competence and topic . . relevant to the approved constitu-

tional purpose of the organization." Smith v. Univ. of Tennessee, 300 F.Supp. 777 (E.D.

Tenn. 1969).

any speaker who "intends to present a personal defense against alleged misconduct or

crime which is being adjudicated . . ." le.

speakers who "night speak in a libelous, scurrilous or defamatory manner or in

violation of public laws which prohibit incitement to riot . ." Id.

"speakers who appear on campus at a time which is not "in the best interests of the

University." id.

guest speakers who are representatives of "any subversive, seditious, and un-American organi-

zation . . ." Snyder v. 3d. of Trustees of Univ. of Illinois, 286 F.Supp. 927 (?.D. Ill. 1968).

on-campus speakers "who will do violenceto the academic atmosphere of" state colleges

and universities as well as speakers who are "persons in disrepute from the area from whence

they come . . and . . any person who advocates a philosophy of the overthrow of the

government of the United States." Stacy v. Williams, 306 F.Supp. 963 (N.D. Miss. 1969)

(three judge court).

stalks by "known =embeds] of the Communist Party," persons "advocat(ing), the overthrow of

the Constitution of the 'United States or . . North Carolina" and persons "plead(ing) the Fifth

Amendment . . in refusing to answer any question, with respect to Communist or subversive

connections . ." Dickson v. Sitterson, 280 F.Supp. 486 (M.D.N.C. 1968) (three judge court).

The celebration of pickets, marches, meetings and other demonstrations at any places

of the University . . . [without] previous notification and consultation of the Chancellor .

who will approve the place, hour and the day in which these acts will take place in a way

that they will not interrupt the educational tasks and good order of the university."

Marin v. University of Puerto Rico, 346*F. Supp. 470,473 (D.P.R. 1972) (rule Is quoted

in this decision, where court granted preliminary relief); 377 F.Supp. 613, 628 (D.P.R.

1974) (three judge court).

Facts not authorized by . . . University officials." Id., 346 F.Supp. at 474 (for rule);

377 F.Supp. at -628-(for invalidation by court).

impropet or disrespectful conduct in the classroom or campus . . . ." Id.

acts . . . that . . . will . . affect the good, normal functioning of the operations

and procedures of the university". Id.

organizing, instigating, inciting, directing and/or participating in student pickets

on school ground and in the buildings . . [and] using loud speakers within the school

premises without written authorization . . . or outside the school premises if the Institutional

order is affected." A three judge court summarily held the rule vague and overbroad as

applied to activities outside school premises. Cintron v. State Bd. of Educ., 384 F.Supp.

674 (D.P.R. 1974). After more thorough discussion, the court also held the law Invalid

in the school context pointing out that the phrase "affect the institutional order" was

"incapable of precise definition." Id. at 678.
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refusal to . a 34wful regulation or order of any institution of higher

education, which refusal, in the opinion of the institution, contributed to a disruption

of the activities. administration or classes of such institution . . . ." Coro. of Haverford

College v. Reeher, 329 F.Supp. 1196, 1209-10, 1213 (E.D. Pa. 1971) (three judge court)

(suspension of financial aid was penalty for violation.)

conduct leading to a conviction where the cond.t was "committed in the course of

disturbing. interfering with or preventing, or an artempt to disturb, interfere with or

prevent the orderly conduct of the activities, aAministration or classes of an institution

If higher education." id. at 1209, 1213.

cenduct which leads to a criminal conviction for engaging in "force, disruption,

or the seizure of university property . (Where) such crime was of a serious nature and

contributed to a substantial disruption of the administration of the institution . . .

Rasche v. Board of Trustees of Univ. of Illinois, 353 F.Supp. 973 (N.D. Ill. 1972) (invalidated

law codified in 20 E.S.C. 10881(a))(three jud.e court: sanction was financial aid cut-off.)

an organization whose "role and purpose . . lies (sic) basically outside the

scope and objectives of this tax supported educational institution." ACLU of Virginia v. Rad-

ford Col., 315 F.Supp. 893 (W.D.Va. 1970) (striking down resolution denying college recognition

to -the ACLU).

Another group of cases has struck down laws requiring prior approval of literature

distributions or demonstrations. As noted in Section III (A) (2), at pp. 63-66, there is

some argument for rejecting any prior restraint in a school setting. However, some courts

explicitly upheld prior restraint in theory and then rejected as overbroad the particular

rules requiring prior review for failure to specify clearly the kinds of literature or

other expression subject to the rule. Nitzberg v. Parks, Civil No. 74-1839 (4th Cir.

14, 1975); Baughman v. Freiennuth, 478 F.2d 1345, 1348 (4th Cir. 1973); Shanley

Northeast Ind. Sch. Dist., 462 F.2d 960, 976-77 (5th Cir. 1972); Quarterman v. Byrd, 453

F.2d 34, 58-59 (4th Cir. 1971). Baughman also specifically condemned the failure to use

the technical definitions of "libelous" and "obscene." 478 F.2d at 1349. Accord, Jacobs

v. School Comm'rs, 490 F.2d, 601, 609 (7th Cir. 1973), vacated as,moot, 420 U.S. 128 (1975).

All of the above examples of rules and regulations were voided because of overbreadth.

In all of these cases the courts gave considerable weight to the plaintiff's freedom of

speech and required school officials to carry a heavy burden of justification for the

rule in issue. In all of these cases, comparable non - school, Supreme Court decisioni dealing

with free speech and overbreadth were cited and relied upon. This is in accord with a

long-standing rule which requires stricter standards for statutes and regulations which

could be used to regulate free expression.

An example of one court's language serves to illustrate the type of analysis contained

in all of the above decisions. In Corp. of Haverford College v. Reeher, 329 F.Supp. 1196,

1210 (E.D. Pa. 1971), the court observed that:
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The cautious student, well aware that he nets u^vittinglt in =a waits which

migbt be catezorized as Ilftnsas failure to carry his draft card, litterinz,

etc.) will shy away from actions which night be characterized as disturbing
or interfering with the orderly conduct of the university, and thus will
be deterred frem First Amendment activities which might fall within those
descriptions. This is precisely the result against which the principle of over-
breadth attempts to guard. See N.A.A.C.P. v. Button, . . 371 U.S. at 433. 83

S.Ct. 328. Since subsection (a)(3)- seeps so broadly as to invade the area of pro-
tected First Amendment freedoms, it is unconstitutionally overbroad.

There are sore adverse decisions that should be scrutinized, however. In one case,

the fourth circuit upheld a college regulation which forbade demonstrations without prior

clearance, and which flatly banned all demonstrations which were to take place in any

campus building. Sword v. Fox, 446 F.2d 1091 (4th Cir.) cert. denied, 404 V.S. 994 (1971,-

"Demonstration" was defined as follows, 317 F.Supp. 1055, 1067-69 (W.D. Va. 1970):

. . . a public manifestation of welcome, approval, protest, or condemnation as
by a mass meeting, procession, picketing, or occupation of premises. (Exhibitions

commonly associated with.social or athletic activities are not within the
purview of this policy and its supporting regulations.)

It is clear the other courts, cited above, would examine the facts closely, and require

the school,authorities to establish with concrete proof their contention that indoor

demonstrations always are disruptive. An absolute bar to all demonstrations taking place

inside any building seems obviously overbroad, especially in view of the exception for

"exhibitions" for athletic events. The exception itself illustrates that the college can

tolerate some activities beyond classrcom instruction and movement to and from classrooms

in the buildings. The fourth circuit, however, observed that the buildings were usually

in use for classes, administration, research, health activities or student residence,

where "order and study are expected." Id. at 1097. As for a ban on night-time demonstrations,

the court cited the increased opportunity for vandalism in non-residential buildings, and

the need for quiet in dormitories. Id. at 1098-99. The court then found the regulation_

reasonable as a "prior restraint" (citing authorities which do not necessarily support

that view). It next went on to an analysis of the overbreadth issue. Its discussion here

was typical of the analysis found in non-speech cases where vagueness of a rule has been

raised as a possible constitutional infirmity. See Part III (D)(2) infra. The opinion

does not cite any of the classic Supreme Court cases dealing with overbreadth, such as

Thornhill v. Alabama.

In a similar case, Banks v. Board of Public Instr. of Dade County, 314 F.Supp. 285

(S.D. Fla. 1970) a three judge court upheld a Florida statute which gave school principals

authority to suspend pupils for "willful disobedience, for open defiance of authority of

a member of his staff, for Use of profane or obscene language, for other serious misconduct,

and for repented misconduct of a less serious nature." This was affirmed per curiae in

450 F.2d 1103 (5th Cir.):"vacated for technical reasons, 401 U.S. 988 (1971). The district

court again did not cite the classic overbreadth cases but relied exclusively on an analysis

typical in vagueness cases.
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These de,:isiens go against the weight of authority of Seth Supreme Court and other

fe4era1 .:.assn. re-;sihlw the ozerbreadth issue was not properly raised or briefed. Possibly,

for example, in 'Fword the court saw the issue primarily as one setting "reasonable" limits

on denonstrations and did not carefully analyze the other challenges to the rule. Later,

the 'ourth circuit, in Nitzberg v. Parks, Civil No. 74-1839 (4th Cir. Apr. 14, 1975) adopted

the more traditional view, which looks beyond mere reasonableness and requires the school

to show its regulations were essential.

In Banks the court was dealing with students who were suspended for conduct -- one

for possessing =arbles, and the other, an intermediate school pupil, for being present in

in elementary scheel (id. at 293-94) -- and the free expression issue was not squarely before

it. (ilAwe'.-er. another plaintiff who had been charged with violation of a rule requiring a

flag salute successfully challenged the rule as applied to him.) The court in Banks also read

the challenged sr:note as 3 'road delegation of authority, and not a precise requirement. Id.

at 290:

[The statute] delegates to the county school boards the power to promulgate rules
and regulations or the control, discipline, and suspension of students. . .

[Another statute] erpowers the county school boards to adopt such policies, rules
and regulations as are deemed necessary for the efficient operation and general
improvement of the county school system. . . [The statute in question] therefore,
is merely a statute specifically limiting the authority of the principal to sus-
pend, and even without it, authorities, by virtue of the cited statutes, as well
as the n.'ers inherent in their offices, have the power to suspend and otherwise
discipline students for misbehavior.

Also. these cases preceded Graned v. Rockford, 408 U.S. 104 (1972) and Panish v. Board of

- 411 r.s. 667 (1973). Although neither is treated as an overbreadth case by the Supreme

Court, they suggest an analysis which would require greater toleration of free expression in

the school setting and more stringent limitations on regulations attempting to restrict such

.2zpre:Aon.
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3.1i0 MAY CHALLENGE?

The general rule in non-school cases permits anyone charged with a violation to challenge

the regulation, regardless of whether the facts tend to prove that the challenger was actually

engaging in conduct which the state could properly regulate, or instead was exercising a

first amendment right. E.g., Dombrowski v. Pfister, 380 U.S. 479, 486 (1965); Gooding v. Wilson,

405 U.S. 518, 520-21 (1972).

As the Sopaame-Gmurt has ruled in Gooding v. Wilson, id.:

It matters not that the words appellee used might have been constitutionally
prohibited under a narrowly and precisely drawn statute. At least when
statutes regulate or proscribe speech and when "no readily apparent construction
suggests itself as a vehicle for rehabilitating the statutes in a single
prosecution," Dombrowski v. Pfister, 380 U.S. 479, 491, 85 S.Ct. 1116, 1123, 14
L.Ed.2d 22 (1965), the transcendent value to all society of constitutionally

-protetted expression is deemed to justify allowing "attacks on overly broad
statutes with no requirement that the person making the attack demonstrate that
his own conduct could not be regulated by a statute drawn with the requisite
narrow specificity," id., at 486. This is deemed necessary because persons
whose expression is constitutionally protected may well refrain from exercising
thOr rights for fear of criminal sanctions provided by a statute susceptible of
application to protected expression.

This rule has also been extended to school cases. Grayned v. City of Rockford, 408 U.S. 104,

114 (1972): Jacobs v. lad. of Sch. Comm'rs, 490 F.2d 601, 406 (7th Cir. 1973), vacated as moot,

420 L.S.f 128 (1975): Marin v. University of Puerto Rico, 377 F.Supp. 613, 624 (D.P.R. 1974);

Haverford Col. v. Reeher, 329 F.Supp. 1196, 1209 (E.D. Pa. 1971) (three judge court) ("In

evaluating a statute's reach, we must consider its potential effects not just its proven ef-

fects.") However, in some cases where the court characterized the students' activities as

disruptive conduct and not expression, it has refused to consider overbreadth challenges to

extremely broad and imprecise regulations. E.g. Lopez v. Williams, 372 F.Supp. 1279, 1302-03

(E.D. Ohio 1973), aff'd sub nom., Gois v. Lopez, 419 U.S. 565 (1975); Esteban v. Central Mis-

souri State Col., 415 F.2d 1077, 1089 (8th Cir. 1969), cert. denied, 398 U.S. 965 (1970) (also

rejecting arguments that the rule was unconstitutionally vague); Banks v. Board of Public

Instr. of Dade County, 314 F.Supp. 285 (S.D. Fla. 1970) (three judge court) (same), aff'd per

curiam, 450 F.2d 1103 (5th Cir.), vacated for technical reasons, 401 U.S. 988 (1971). These

cases preceded, and seem to be overruled by Grayned v. Rockford, 408 U.S. 104 (1972). In

Grayned government witnesses testified that, id. at 105:

demonstrators repeatedly cheered, chanted, baited policement, and made other noise
that was audible in the school: that hundreds of students were distracted from
their school activities and lined the classroom windows to watch the demonstration;
that some demonstrators successfully yelled to their friends to leave the school
building and join the demonstration; that uncontrolled latenesses after period
changes in the schobl were far greater than usual . . . .

Defendants contested this testimony, but were found guilty of violating both.an anti-picketing

and an anti-noise ordinance. The Graned court struck down the anti-picketing ordinance for

vagueness, for reasons identical to those given for striking down overbroad laws, id. at 109:
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tncertain neanings inevitubly lead citizens to "'steer far wider of the unlawful
zone' - . . than if the boundaries of the forbidden area were clearly narked."

It then rejected the challenge to the anti-noise ordinance, but in so doing it observed that,

id. at 114:

Although appellant does not claim that, as applied to him, the anti-noise
ordinance has punished protected expressive activity, he claims that the ordinance
is overbroad on its face. Because overbroad laws, like vague ones, deter
privileged activity, our cases firmly establish appellant's standing to raise
an overbreadth challenge.

I

Gravned illustrates the rule that plaintiffs need not establish-that they were engaged

exclusively in protected activity in order to be eligible to challenge the statute cited

against them and that the school environment makes no exception to this rule.
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THE UN:MITTEN RULE

Usually the challenged regulation is in writing, but the overbreadth doctrine should

apply to unwritten rules as well. In Cantwell v. Connecticut, a defendant in a criminal

case -- a Jehovah's Witness who had been playing a phonograph containing religious material

on the street, was convicted, among other counts, on a charge of common law breach of peace.

The Court indicated that it would give weight to a clearly defined legislative policy in

such a case, 310 U.S. 296, 308 (1940), but:

Here, however, the judgment is based on a common law concept of the most
general and undefined nature. . . .

The offense known as breach of peace embraces a great variety of
conduct destroying or menacing public order and tranquility. . . . When

clear and present danger of riot, disorder, interference with traffic
upon the public streets, or other immediate threat to public safety,
peace, or order appears, the power of the State to prevent or punish is
obvious. Equally obvious is it that a State may not undcly suppress
free communications of views . . Here we have a situation analogous

to a conviction under a statute sweeping in a_great variety of conduct
under a general and indefinite characterization, and leaving to the
executive and judicial branches too wide a discretion in its application.

The absence of any relevant rule was noted, and actions taken pursuant to general disciplinary

authority were voided in Sullivan v. Houston Ind. Sch. Dist., 307 F.Supp. 1328 (S.D. Tex.

1969), supplementary injunction ordered at request of different plaintiffs in 333 F.Supp.

1149-(S.D. Tex. 1971) and rev'd in 475 F.2d 1071 (5th Cir. 1973) (while informally

approving 333 F.Supp. 1149), and Brooks v. Auburn Univ., 412 F.2d 1171 (5th Cir. 1969).

In these cases the courts followed the Cantwell reasoning. As the court in Brooks observed,

412 F.2d at 1172:

. . . is clear under the prior restraint doctrine that the right

of the faculty and students to hear a speaker . . . cannot be left to

the discretion of the university president on a pick and-choose

basis.

The unwritten code has been permitted in some cases, but none of these were cases where

freedom of expression was a primary element, e.g. Richards v. Thurston, 424 F.2d 1281 (ist

Cir. 1970) (male hair length); Zanders v. Louisiana St. Bd. of Educ., 281 F.Supp. 747

(W.D. La. 1968). One literature case (ultimately finding in favor of the student) in

-dictum approved the "unwritten" rule, Eisner v. Stamford Bd. of Educ., 440 F.2d 803, 8b8

n.4 (2d Cir. 1971):

This holding is in accord with the sensible observation in Richards v.

Thurston . . . that the Constitution does not condition the exercise
of power to prevent disruption of public schools upon the pre-existence
of a rule specifically authorizing the particular action taken.

This dictum, if it is to be applied to free expression, is contrary to all of the cases

discussed above which require particular, narrow and carefully drawn regulations where the

regulation touches upon conduct mixed with speech. See also Section III (D) (2), infra.
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DRAFTING LEGALLY ACCEPTABLE RULES

Sometimes Ihe drafters of regulations have resorted to wholesale borrowing of judicial

language. The context of a key phrase in a judicial determination is quite different from

a live school context, however, and this approach does not necessarily immunize the regulation.

For example, in Nitzberg v. Parks, Civil No. 74-1839 (4th Cir., Apr. 14, 1975) the court- found

that a rule which borrowed verbatim from Tinker was nonetheless too uncertain to pass

constitutional muster. In Jacobs v. Board of Sch. Commits, 490 F.2d 601, 605 (7th Cir. 1973),

vacated as moot, 420 U.S. 128 (1975), the court held to the same effect:

It does not at all follow that the phrasing of a constitutional standard by which
to decide whether a regulation infringes upon rights protected by the first
amendment is sufficiently specific in a regulation to convey notice to students
or people in general of what is prohibited.

This obviously is not true where the court language has become highly precise and narrow,

and phrased technically with statutory language in mind. For example, the law at issue

in Ginsberg v. New York, 390 U.S. 629 (1968) was construed to be "virtually identical to

the Supreme Court's most recent statement on the elements of obscenity." Id. at 643.

It was upheld against a challenge of overbreadth and vagueness.

Some drafter may attempt to save an otherwise overly broad rule by inserting a general

exception for free expression. This was attempted in Rasche v. Board of Trustees-of Univ.

of Ill., 353 F.Supp. 973 (D.I11. 1972) (three judge court). The disciplinary statute at

issue specifically excluded "verbal expressions" from its reach. The court, citing Tinker,

quickly pointed out that non-verbal expression should also be protected and the savings

clause was not broad enough. Id. at 977. The insertion of the phrase "using means which

are not protected by the constitution" also failed to save a ban on "disorderly disturbance."

Undergraduate Student Ass'n. v. Peltason, 367 :E.Supp. 1055, 1057 (N.D. I11. 1973), where the

court observed:

The attempted restriction of . . . [the statute]'s broad language simply recognizes
the boundary of the state's power to regulate, but fails to give students contem-
plating participation in a demonstration any greater guidance as to what is
prohibited; instead, it presents them with a question of constitutional law.

The best .solution may be to limit the law or regulation to non-expressive conduct:

blocking hallways or doors, loud noise during class sessions or in the library, property

damage, and the like. If words must be limited, clearly defined and narrow definitions of

the material should be used, and they must be confined to three kinds of words not protected

by the Constitution, e.g. obscenity, "fighting words", and defamation.
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NARROWING JUDICIAL CONSTRUCTION

AND DEFERENCE TO STATE COURTS ON STATE LAWS

Where the challenged rule has been promulgated by the federal Congress, the federal

court first has a duty to construe it narrowly, if possible, and save it from invalidity.

Where the challenged rule emanates from a state legislature, the federal courts are not quali-

fied to construe the law narrowly and must accept it as it is, or as authoritatively

construed by the appropriate state-court. Gooding v. Wilson, 405 U.S.,518, 520 (1972)

(non-school abusive language case); United-States v.. 37 Photographs, 402 U.S. 363, 369 (1971)

(non-school obscenity case); Cintron v. State Ed. of Educ., 384 F.Supp. 674 (D.P.R. 1974)

(school case). Of course, some statutes circumscribing speech are so vague or overbroad

that they are beyond repair, e. g, Near v. Minnesota, 283 U.S. 697 (1931); Cintron v. State

M. of Educ., supra. If a state statute is susceptable to a narrowing construction, it is

possible that the reviewing federal court will abstain, pending a decision by the appropriate

state court in order to give them an opportunity to save the law. However, in such cases,

the federal court should grant temporary relief and retain jurisdiction pending the state

'adjudication. See, e.g, Harrison v. NAACP, 360 U.S. 167, 176-79 (1959). Abstention

is not required where the plaintiffs request only declaratory relief. Zwickler v. Koota,

389 U.S. 241 (1967). Abstention is also inappropriate where the state court has had an

opportunity to narrow the regulation and failed to do so, or has clearly indicated that it

will not do so. Marin v. Univ. of Puerto Rico, 346 F.Supp. 470, 479 (D.P.R. 1972) (preliminary

relief). Generally, in these cases, it is possible to argue that the statutes are not capable

of narrowing construction and that they are "justifiably attacked on their face as abridging

free expression . ." Dombrowski v. Pfister, 380 U.S. 479, 489-90 (1965). See also,

e.g. Keyishian v. Board of Regents, 385 U.S. 589 (1967); Corp. of Haverford Col. v. Reeher,

329 F.Supp. 1196, 1200 (E.D. Pa. 1971) (three judge court).

For special rules developed where the plaintiff seeks an injunction against a state-

court criminal prosecution see Younger v. Harris, Jr., 401 U.S. 37 (1971); Dombrowski v.

Pfister, 380 U.S. 479 (1965); Hicks v. Miranda, 95 S.Ct. 2281 (1975). Since an injunction

against state court proceedings represents a substantial federal intervention in state

affairs, it can be argued that in other circumstances, the rules outlined here should be

less rigorous.

P.M. Lines
Center for Law and Education
July 25, 1975
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III(B) Right to Privacy

This section will explore two aspects of what can be characterized as a student's

right to privacy. The first part is an article by William E. Buss dealing with a student's

"reasonable expectation of privacy" with respect to his person, school locker, and dormitory

room. It explores the extent to which school officials' actions are subject to fourth and

fourteenth amendment constraints. The second part of this section deals with the con-

fidentiality of school records. It includes an analysis of the case law on the subject as

well as an explanation of the recently enacted Family Educational Rights and Privacy Act,

known as the "Buckley Amendment." The importance of the Buckley Amendment cannot be over-

emphasized, but the federal regulations whichtuill implement it have not been finalized as

this handbook goes to press and the discussion which follows is necessarily inc.....plete. An

analysis Of the new regulations will be forthcoming soon in another Otter publication.)

It should be noted that several subjects which are often grouped under a "privacy

penumbra" are discussed elsewhere in the handbook. Grooming and length of hair cases appear

in the section on substantive due process, Section III(D) at pp. 205, infra. This section

also discusses school requirements that students live on campus in dormitories. Issues in-

volving marriage, pregnancy, and parenthood are discussed in the section on Inherent Limits

on School System Authority, Section II, at p. 7, supra and the section on Equal Protection

Section 111(C)(() at pp. 173-77, infra. In addition, there is a discussion of the right to

be left alone -- and free of police undercover surveillance -- in the note on Freedom of

Religion and Conscience, Part II1(A)(1), at p. 32, supra, noting the California case of White

v. Davis which found such a system of surveillanCe to be a prima facie violation of the first

amendment and a state constitutional right of privacy. There is also a discussion of the

right to privacy as it applies to prevent psychological testing of students (to identify

potential drug users) in Part V(E), and at p. 136, infra (noting the case of Herriken v.

Cressman).

This section, then, begins with a discussion of the right to privacy as it is derived

from the fourth amendment, assuring that:

The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no Warrants
shall issue, but upon probable cause, supported by Oath or affirmation, and particularly

,describing the place to be searched, and the persons or things to be seized.
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III(B)(1)

Searches of Stuftits by School

Officials in Public Schools

by Wifliarn G. Bus

Introduction

The scene might be anywhere in the United
States. A principal gets a tip (usually from a
student informer) about a student marijuana user.
He opens the student's locker with a pass key and
goes through the pockets of the jacket hanging
inside. Marijuana is found and is turned over to the
police. As a result the student is processed through
the juvenile justice system, where he files a motion
to suppress the evidence obtained from the search.
The motion is denied, the student is adjudicated a
delinquent, and receives whatever "disposition"
the juvenile court finds appropriate. There are
variations on the theme a vice-principal instead
of the [xis:opal; a search of the student's person
rather than his locker; heroin or amphetamines
rather than marijuana; earlier involvement of
police officers. But the basic pattern is recurrent.
Is such a search permitted by the Fourth Amend-
ment, With a few recent exceptions, the courts
have said, "Yes."'

The Supreme Court of the United States has
held that children and students are entitled to
constitutional protection? Although the Court
has not yet decided a case involving the

William G. Buss is a professor at the
University of Iowa College of Law. This article is
adapted from "The Fourth Amendment and
Searches of Students in Public Schools", (IOWA
LAW REVIEW,April 19741, which itself was based
upon "Legal Aspects of Crime Investigation in The
Public Schools", (commissioned by ERIC Clearing-
hour on Educational Management and published
as Monograph No. 4 by the' National Organization
on Legal Problems of Education, 19711.

1.27

application of the Fourth -Amendment to public
school students on the merits,3 there is no reason
to assume that the Fourth Amendment is some-
how different. Students should be "people' with-
in the Fourth Amendment,4 as they are "persons"
within the Fourteenth.5 The right to privacy
protected by the Fourth Amendment does not
seem less significant to students than the right to
freedom of speech protected by the First Amend-
ment or procedural due process protected by the
Fourteenth.

Below the Supreme Court level, the courts
have assumed or stated that students have Fourth
Amendment rights. But, although a student chat-
lenge to the validity of a search has occasionally
prevailed,6 the covets have tended to interpret the
student's Fourth Amendment protection rather
narrowly and perhaps even hollowly.? The courts
seem to be saying that searches carried out by the
administrative officials of the school are reason-
able even though they fail to comply with the
conditions necessary to make them reasonable in
other contexts. This raises fundamental questions

whether the school context is sufficiently
unique to justify this diluted constitutional stan-
dard and, if so, what considerations of policy and
principle make it so.

This article explores the evolving case law on
student searches in light of the established excep-
tions to warrant requirements, and various circum-
stances that might uniquely affect school searches.
An effort is made to determine to what extent
the decisions on student searches accord with the
general body of search and seizure law.

At least two aspects of the law of the Fourth
Amendment complicate any assessmeni of the
application of the Fourth Amendment to school
searches and seizures. First, the prohibition of

1 Y3 )
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urreasonable searches - and the implicit approval
of reasonable searches - suggests a fact-orsented
simplicity that does not exist, Reasonableness
within the meaning of the Fourth Amendment
summarizes a complex combination of factual and
policy lodgments, In effect, the Fourth Amend-
ment says a search is reasonable if -the courts_
believe it should be permitted; -the waits make
that judgment, in the light of the particular factual
circumstances, if they believe that the desirability
or need for the search outweighs the invasion of
privacy that results from the search. But this
judgment, even though it is made with a view to
particular facts, is not made on an ad hoc basis,
from case to case. If it were, there would be no
'law" of Fourth Amendment but only a right to
obtain a judicial judgment. The significance of law
derives from the fact that, over time (and influ-
enced by history), general standards have been
shaped to give the courts and the litigants guidance
in determining where the balance lies between the
governmental interest in searching and the private
interest in avoiding searches. This brings us to the
second complicating consideration. In general, it is
well established that a search made without a
warrant is unreasonable, and a warrant may be
issued only on the basis of "probable cause." But a
number of identifiable exceptions have arisen to
the usual warrant requirement.

EstablishedExceptions

Probably the most common and important
exception to thewarrant requirement is the search
incident to an arrest, the scope of which has
contracted and expanded at various times.9 In
addition, searches made in "hot pursue") or
under "exigent circumstances"1 I are legal even
though conducted without a warrant. Although
potentially applicable to searches of students in
public schools, these exceptions have been read
narrowly and none of the cases rejecting the
students Fourth Amendment claims has pur-
Ported to rely upon any established exception.

In addition to these exceptions, the unique
setting in which a search is conducted has some-
times justified a relaxation of the warrant require
ment in connection with searches at military or
comparable installations," at the national
border," and pursuant to certain inspections of

licensed businesses." In all of these instances the
lowering of the Fourth Amendment- barrier is
partly justified by the peculiar security needs of
the activity involved and partly by circumstances
weakening the searched person's claim that a
protected interest in privacy has been seriously

sniuredr.Afthough the very existence of this group
of specialized situations -may seem to provide a
source for additional exceptions, decisions in
volving school searches have not purported to find
persuasive analogues in these situations.15
Furthermore, the comparison does not seem
particularly close. For example the justification of
stringent discipline for a soldier on military duty
or the unique demands for security at the national
border do not seem applicable to students and
public schools. Nor is there much to recommend
placing a child compelled to attend public school
in the same category as a licensee engaged in an
inherently dangerous or harmful business such as
the sale of liquor or firearms.

128

Administrative Searches

Although the cases have drawn a distinction
between searches by school officials and searches
by police of ficers,16 it is clear that there is no
general exception from the Fourth Amendment in
favor of administrative searches. In Camara v.
Municipal Court17 the Supreme Court held that a
housing inspector attempting to enforce a housing
code through a general area inspection of the
physical condition of all the houses in a particular
*neighborhood could not undertake an inspection
inside the petitioner's residence without a warrant.
The Court also held, however, that a lower
standard of "probable cause" should control the
issuance of the warrant than would apply in the
case of a search for evidence of a criminal
violation. To the Court, a more exacting standard
would greatly encumber achievement of the im-
portant public interest in carrying out a housing
inspection program. Moreover, such an inspection
is "neither personil in nature nor aimed at the
discovery of evidence of crime" and thus involves
a "relatively limited invasion" of privacy. For
these reasons it was held that probable cause
would be established "if reasonable legislative or
administrative standards for conducting an area
inspection are satisfied with respect to a particular
dwelling."

13,3
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111(BR2) Recent Case Notes

!Zotez .Simte the preceding article was published a decision was reached in Smvth v.

Lalers. 34A F.Sul..;,. 777 (W.D. Mich. 1975) (Clearinghouse Feview No. 13.7'12). an acticm

brought by ,_ollege students challenging the validity of 4ollege regulations th.lt provided

for warrar:tles do-mitory room searches in the absence of either probable cause or consent

by the Th e held with respect to the searches that 'the Ccilege is unjusti-

fiablv 1aing extra,,rlinary powea-s flt] contends that its interests are so important

that it nav use neans of enforcement -- warrantless police searthes on less than probable

.-ause whi,h are not available to either the fe%eral or state governments." This contentien

muss be rejeted. In addition the ccurt Wetted the contention that the search could be

justified under the "administrative search" do&rtrine. distingui5hing Wyman v. James. 40t, V.S.

309 (1971i which authorized the ,Itting off or A.F.D.C. benefits for the refusal by a bene-

ficiary to permit a home visit, cn the ground that Wvman involved a pre-annoumed, daytime

search, which was not forced or tcmpelled. The court stated "the instant case is vastly

different from WYman." The entire opinion is worth a careful reading.

There was also a decision in Young.Y. State. 209 S.E.2d 96 (Ga. Ct. App., 1973)

involving an appeal of a conviction of a student for possession of less than an ounce of

marijuana. The marijuana was discovered when an assistant principal ordered the student

to empty his pockets. The court held that (1) In view of the provisions of Georgia law,

a school principal or teacher when acting in the course of his employment is a governmental

agent for purposes of the fourth and fourteenth amendments. (2) A school official when

acting in the course of his employment havno greater rights than an ordinary policeman

would have in searching a student In his charge. A student does not "leave his fourth amend-

ment rights at the school house door," citing Tinker. (3) There was no probable cause for

the search.

State v. Mora, 307 So.2d 317 (La. 1975), a case finUing an illegal search of a student's

canvas bag, was remanded by the V.S. Supreme Court to the state supreme court "to consider whether

it judgment is based upon federal or state constitutional grounds, or both. . . ." 44 U.S.L.W.

3199 (Oct. 7, 1975). See ED. L. BULL. No. 4 at 111 for additional discussion.
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111(11X3) Confidentiality of Records

(Addenda to Classification Maeda s,
Center for Law and Education, Revi d

ed., 1973)

White v. Davis, 13 Cal. 3d 757, 120 Cal. Rptr. 94, 533 P.2d 222 (Cal. Sup. Ct. 1975) de-

clares an alleged police surveillance and data gathering operation at U.C.L.A. "a prima facie

violation of the state constitutional right of privacy." The case is more fully discussed in

Section 11/(A)(1), at p. 32, supra.

Watson v. Costanzo, Civil No. 75-959 (E.D. Pa., Apr. 30, 1975) (settled by agreement)

(Clearinghouse No. 14,513).

School officials had inserted into a student's record information about an arrest, sus-

pension and transfer. The student sought expungement of the record. Defendants, following

the filing of the complaint and motion for temporary relief agreed to seal all of the plaintiff's -

records and to release them to colleges only at the plaintiff's attorney's consent.

Merriken v. Cressman, 364 F.Supp. 913 (E.D. Pa. 1973), holding that the school could not

require a student to take a personality test designed to reveal potential drug abusers. The

court said, id. at 918:

The fact that the students are juveniles does not in anyway invalidate their right
to assert their Constitutional right to privacy. This court would add that the
right to privacy is on an equal or possibly yore elevated pedestal than some other
f ;idividual Constitutional rights and should be treated with as much deference as
free speech.

This case is also discussed at p. 346, infra.
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111(0)(4) The Family Educational Rights and Privacy Act

The Family Educational Rights and Privacy Act, known as the Buckley Amendment, calls

for the withdrawal of federal funds from any educational agency or institution which (1)

fails to provide parental access to all of a student's educational records (as defined by

the Act), or (2) fails to prevent dissemination of student records to third parties without

written parentil permission (with some exceptions). The bill was originally passed as part

of the 1974 Education Amendments. Education Amendments of 1974, sec. 513, 88 Stat. 571, 20

U.S.C.A. Sec. 1232g (Supp. 1975). Following an intense lobbying effort to narrow or eliminate

certain provisions, Congress revised the Act, and the revisions were signed into law on December

31, 1974. The amended law appears at pp. 14C-41, infra.

The act provides for a fund cut-off to state and local educational agencies receiving

federal education grants if they deny parents the right to inspect files ("education records")

kept on their children. Sec. 438(a)(1), 20 U.S.C.A. 1232g(a)(1). It also provides that

parents must be given a hearing to challenge the 'content of such files. Sec.438(a)(2), 20

U.S.C.A. 1232g(a)(2). To be eligible for federal funds schools must not release files on

students, except in specified situations -- to other educational agencies with a legitimate

educational function; to officials of other schools when a student is transferring; to certain

federal agencies and to agencies in connection with a student's request for financial aid, sec.

438(b)(1), 20 U.S.C.A 1232g(b)(1), or when the parents authorize the release, or the inforaa-

, tion has been lawfully subpoenaed. Sec. 328(b)(2), 20 U.S.C.A 1232g(b)(2). Persons desiring

access to the files must sign a written form indicating the reasons why access is desired, for

purposes of informing parents of such requests. Sec. 1232g(b)(3). Upon attaining age 18, a

student may exercise the rights granted to parents under this law. Sec. 438(d), 20 U.S.C.A.

1232g(d).

The Act exclbdes the following from the definition of "education records": (1) records

of personnel which are in the sole possession of the maker and not made available to any other

person; (2) records kept by the personnel of law enforcement units who do not have access to

education records, when used strictly for law enforcement purposes, segregated from education

records, and not made available to anyone other than law enforcement officials of the same

jurisdiction; (3) records solely about employees in their employee capacity;.(4) post-secondary

students or students over 18, medical, psychological, or other professional records used

strictly for treatment and not available to anyone not involved in such treatment. Sec, 438

(a)(4)(3). All other records directly concerning a student and maintained in any form are

"education recordS." The Act applies to the records of past students. Sec. 438(a)(1)(A).
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-
tree: -;_ x' *1 1 eeents and 4ne eonfidential letter, .'f

in wil-- .1 ;,1t ->o cndary students before January 1, 1975. bot these

are t, -:el: :,r inteeded purpese. 38(a)(1)(11). There are

ereeisien7, :-+:_ r+-^ a post--4.,,ndare stodent mav voluntarily waiee his or her rio.t ut access to

1. tee ef re,7.7renlation for airissions, emploYmen: or honors. Fec. 4380)(1)(C).

no 1-4, ;,r,I!es that no re,ord-. may be released to anyne without written specili parental

i,,uei s..O.peena or judi.._ial order, except (1) to other local school officials

!ezitinate edu,ationl interest (as determined by the grantee educational agency): (2) to

ill; ttwr 11.,e7s in which tt.e student seeks enrollment: (3) to the Comptroller General,

f and administratie heads of education agencies and state educational

ert.'70 1-,, -ertain -.4.o:di:ions where necessary to meet federal legal requirements or

talito (!.; in.emlnection with a student's application for or receipt of financial

ail: (5) to .t ate Loral 'ffiZials where specifically required by a state statute adopted prior

t- !:Averher 1Q, 197'.; (1s) to organizations conducting studies for educational agencies or institu-

ti.'ns cor.,rn114 predf.ti:e teAing, pro:i.led that such data is not personally identifiable by

per-111-; t%Jii rePresentati..es If the organization and is later destroyed: (7) to accrediting

,reanizati2n, .hre (q) to parents of a dependent student (in order to meet colleges'

.tudents oeer_113); and (9) when necessary in an emergency to protect health or

43,F151.

The r;tazt ,ertain "public directory information" from the requirement that

/arents .-eaoent t, releaoe. ="ec. 438(1)(5), (b)(1), (b)(2). Parents must, however, be given

and ppz!rtunitv iv ipferm the ,,h0,4 that such information should not be released without

rental (.,:e.fsen'. leo. 438(1)(5)(13)-

Release of re,ordi. to 'In-: person is conditioned upon his or her agreement not to divulge

su-h informatien to a third party without written parental consent and, except for local school

eenivees, aspen an entry of such access in the student's records. Sec. 438(b)(4).

arents are entitled to a hearing to challenge the content of records and to correct or

delete any "'naa.urate, misleading, or otherwise inappropriate data," They may also insert a_

written otatemnt concerning the records into their child's files. Sec. 438(a)(2).

Parents must be inforned of the rights accorded them by the act. Sec. 438 (e).

All rights granted to parents accrue to the student alone if he is eighteen or older or is

attending a post-sezeniar) institution, except that the parents of such a student may not be

denied aceess t the rewords as third parries as long as they student is a dependent. Sec. 438(d),

(b1(1)(11).

The lecretary of HE is responsible for the enforcement of the regulations and for the

eqtablishmont of an investigative office and review hoard to hear and decide complaints. Sec.

438(f); (g).
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111(C) Equal Protection

Part III(C) is divided into four subsections. First, there is a general note discussing the

standards of review applied by courts when presented with an equal protection complaint. Second

and third there are two notes on wealth and sex discriminations respectively. Finally, there is a

section containing examples of other cases involving a denial of equal,protection to students. The

last section discusses, for example, the equal protections problems where unequal discipline is

meted out to racial minorities, discrimination against married students, non-residents and so forth. '

This material does not cover school racial segregation, a distinct and highly developed cate-

gory of equal protection violations. Legal services lawyers who have clients with a problem

involving racial segregation in the schools should contact the .:enter for Law and Education for

materials and consultation. Part III(C) only briefly covers tie equal protection violations which

are discussed in the Center's CLASSIFICATION MATERIALS (revised ad., Sept. 1973) -- tracking,

exclusion from school of handicapped and normal (e.&,, pregnant) children and denial of an adequate

education to non-English-speaking children. Lawyers representing clients with problems in these

areas should also consult the CLASSIFICATION MATERIALS, and 3I-LINGUAL-BICULTURAL EDLcAriuN:

A Handbook for Attorneys and Community Workers (forthcoming).
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III(C)(1) Judicial Standards for Finding a Denial of Equal Protection

THE. DIFFERENT STANDARDS FOR REVIEW

The fourteenth amendment to the United States Constitution provides that "no state shall . . .

deny to any person within its jurisdiction the equal protection of the laws." Literally inter-

preted, this provision prohibits any unequal treatment of school children. However, the courts

traditionally have allowed differential treatment of persons where it is reasonably related to a

legitimate purpose contained- in the law or regulation creating the differential treatment (the

"reasonable relation" or "rational basis" test).
1

This test does not always apply, however. First,

where a fundamental right is in jeopardy, or second, when the classification of those receiving

differential treatment is "suspect," a stricter test applies. In these situations the courts will

subject the classification to strict scrutiny, and will require a compelling state interest or

purpose, (the "compelling interest" or "higher relevance" test).
2

in other words, depending on the nature of the interest which is threatened by the classifica-

tion, the courts will apply a different standard of review. In an ordinary case -- where no

important right is in jeopardy and the classification,is not "suspect" -- the court applies What

has been described as "restrained review." In other cases, the court applies "active review" or

"strict scrutiny" and requires officials to justify their action by showing that an overriding and

compelling state interest is at stake. Dunham v. Pulsifer, 312 F.Supp. 411, 416-417 (D ;Vt. 1970);

Note, Equal Protection, 82 HARV. L. REV!'1067 (1969). Initially, then, under the classic analysis,

a court must decide whether to apply "restrained" or "active" review to the cake before it. The

classic analysis may be eroding at some points, however.

1. Cases where the Court has applied the "reasonable relation" test include, Rinaldi v.

Yeager, 384 U.S. 305 (1966); Morey v. Doud, 354 U.S. 457 (1957); F.S. Royster Guano Co. v. Virginia,
253 U.S. 412 (1920); Gulf, Col. 6 S.F.Ry. v. Ellis, 165 U.S. 150 (1897); see Tussman and Ten Broek,
The Equal.Prorection of the Laws , 37 CALIF. L. REV. 341, 346 (1949)

2. Cases where the Court has required a compelling state interest include, e. g, Dunn v. Blumstein,
405 U.S. 330 (1972); Kramer v. Union Free Sch. Dist., 395 U.S. 621 (1969); Shapiro v. Thompson, 394
U.S. 618 (1969); Harper v. Virginia State Bd. of Elections, 383 U.S. 663 (1966): Brown v. Board of
Educ., 347 U.S. 483 (1954).
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Prior to the formation of the Burger court, there appeared to be only these two tests, with

all unequal classifications -subject either to regular or strict scrutiny. It is possible that the

Burger Court is now establishing intermediary degrees of scrutiny as well, having recognized that

sere classifications impose greater and lesser burdens. Thus, the Burger court has said that in

any challenge under the equal protection clause, the reviewing court

[must] look, in essence, to three things: the character of the classification in
question: the individual interests affected by the classification; and the govern-
mental interests asserted in support of the classification.

Talon v, giu=scvin, 405 V.S. 330, 335 (1972).

fb-Ts, while some of the older equal protection cases went so far as to uphold state classifi-

cations it the court could identify any rational basis for the discrimination, regardless of

whether the state had consciously adopted that basis, the Burger court has reformulated this test

in some cases, and has required the state to demonstrate at least that the state's classifications

"rationally further some legitimate, articulated Purpose," San Antonio Ind. Sch. Dist. v. godri7

Suez, 411 U.S. 1, 17 (1973). Although the court characterized the test used here as "traditional"

and requiring only a "rational basis," it appeared in fact to be requiring a higher standard,

whereby it balanced the interests of both parties.

The Court has also used a balancing approach in recent decisions dealing with the rights of

illegitimate children. In Labine v. Vincent, 401 U.S. 532 (1971), the court upheld a state intes-

tacy law barring acknowledged illegitimate children from sharing with the legitimate offspring-in al

father's estate. The decision seemed predicated on the number of alternate methods available to

protect the illegitimate child's interest. Yet, in Weber v. Aetna Cas. and Sur. Co., 406 U.S. 164

(1972) the Court struck down a state provision denying unacknowledged illegitimate children the

right to recover under the state's workman compensation plan, finding no possible relation between

the statute and the state's interest in legitimate family relations. The court did.not distinguish

Labine on the basis of state interest or right involved, but on the availability of alternate means

of protecting the child's interest.
Ar

The existence of alternate methods available to the individual who desires the benefit pre-

scribed by the challenged act is a crucial factor in the Court's determination of what standard to

apply. Thus, in. Bullock v. Carter, 405 U.S. 134 (1972) a statutory provision requiring a filing

fee for all primary candidates was struck down for its exclusion of all indigents under a strict

scrutiny standard. The Court found the statute must be reasonably necessary to the accomplishment

of legitimate state objectives, id. at 145, with no reasonable alternative means of reaching the

same gOal, id. at 149. See also, Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966)(indigent

could not be disenfranchised because of failure to pay poll tax); Douglas v. California , 372 U.S.

353 (1963) (indigent d'fendants could not be denied an attorney -for an appeal as of right because

'of an inability to pay); Griffin v. Illinois, 351 U.S. 12 (1956) (indigent defendant could not be

denied a trial transcript, or an adequate substitute, for his appeal because of an inability to

pay.) See also Tate v. Short, 401 U.S. 395 (1971) and Williams v. Illinois, 399 U.S. 235 (1970)

(indigents could not be incarcerated simply because of their inability to pay a fine).
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The court has also looked into the alternatives available to the government to achieve its

Thus in Lisenstadtv.,HMIird, 405 U.S. 4113, 452 (1972) (birth control) the court noted that

the challenged statute was unnecessary 4:7. 4 health measure (its purported purpose) in light of

the federal Ind state laws already regulating the distribution of harmful drugs. Cf., USDA v.

Moreno, 411 U.S. 52S, 546-7 (1973) (decided on "equal protection" as'embOdied in the-fifth amend-

ment's due process clause) which found that the existence of other existing federal legislation

designed to prevent fraud cast doubt upon the argument that an amendment to the Food Stamp Act was

rationally intended to prevent the very same abuse.

The court has also used a means-end approach, finding the classification must be based on

"so7,e ground of differience having a fair and substantial relation to the object of the legisla-

Una." Kahn v. Shevin, 414 351, 355 (1974), citing Reed v. Reed, 404 U.S. 71, 76 (1971) and

F.S. Roy.ter guano Co. v. Virginia, 253 U.S. 412, 415 (1920). In Kahn, the court found that a

state tax law granting widows, but not widowers, an annual $500 property tax exemption was rea-

sonably designed to further the state's policy of cushioning the financial impact of the loss of

the spouse on the sex for whom that loss imposes a disproportionately heavy burden. In Reed v.

Reed-the court used the same test to strike down a statutory preference for men over women as

administrators' of a decedent's estate. See also, Eisenstadt v. Baird, 405 U.S. 438 (1972) (apply-

ing Reed's substantial relation means-end test to invalidate state prohibition against giving

single persons contraceptives). Cf.. Jimenez v. Weinberger, 414 U.S. 628 (1974), finding that

dental'of social security benefits to illegitimate children of the disabled born after the onset

of the disability violates the "equal protection" guarantees of the due process provision of the

fifth amendMent. The Court went on to find, hat the prevention of spurioUs claims was a legitimate

government interest, but that the law in issue was not rationally related'to that end.

See also, San Antonio Ind. Sch. Dist. v. Rodriguez, 411 U.S. 1, 91-133 (1974) (Marshall, J.,

dissenting); 6aoter, Supreme Conk 1971 Term Forward: In Search of Evolving Doctrine on a Changing

Court: A Model for a New-Equal Protection, 86 II/.RV. L. REV. 1. (1972); Note: The Less Restrictive

Alternatives, and Some Criteria, 27 VAND. L. REV. 975, 995-1011 (1974).
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THE OPPORTUNITY TO P.ECEIVE A MINIMALLY ADEQUATE EDUCATION

IS A CONSTITUTIONALLY SIGNIFICANT INTEREST WHICH REQUIRES

INTENSIFIED EQUAL PROTECTION REVIEK Ilia INFRINGED

As already noted, if the classification infringes upon a "fundamental interest" then the

Supreme Court has required a showing of a compelling state Interest to justify the classification.

The Court has recognized a fundamental interest in the right to vote; Kramer v. Union Free Sch.

Dist-, 395'11.5- 621 (1969); Harper v. Virginia State 84. of Elections, 383 U.S. 663 (1966), to

procreate, Skinner v. Oklahoma, 316 U.S. 535 (1942); to travel, Shapiro v. Thompson, 394 U.S. 618

(1969), and access'to the courts and judicial due process, Griffin v. Illinois, 351 U.S. 12 (1956).

In these cases, the governmental action "must be closely scrutinized and carefully confined"

-'Harper -v. Virginia State id. of Elections, 383 U.S. at 670, and cannot be upheld on a shoving of

rationality alone, Kramer v. Union Free Sch. Dist., 395 U.S. at 627-8.

It would seem, at first blush, that the right to an education shculd be included in this list.

However, the Supreme Court has taken a narrow view of what is "fundamental," limiting it to that

which is explicit or implicit in the federal constitution. San Antonio Ind. Sch. Dist. v. Rodriguez.

411 U.S. 1, 33 (1973). In Rodriguez the Court sustained the Texas system of financing education

through local property taxes, despite arguments that this denied children of the poor, living In

lesswwealtby districts, equal education. One of the arguments presented to the court was that a

deprivation of a fundamental right -- education -- required strict scrutiny. This argument was

rejected.

Nonetheless, the Court left open a number of questions, recognizing that there has been " "an=

abiding respect for the vital role of education in a free society." Id. at 30. Thus, the Court

in.Rodriguet did not decide whether, onanother set of facts, students could demand equal oppor-

tunity to receive an adequate education. The Court only observed that it could not ascertain what

constituted "equality" on the facts before it. Id. at 24, 25 n.60, 42. The Court also seemed

to be basing its ultimate conclusion on a finding that the inequality that existed in Rodriguez

was nor, relatively speaking, so great-that it would trigger stricter review. The Court speci-

fically stated that, id. at n.60:

If elementary and secondary education were made available by the State only to those
able to pay a tuition assessed against each pupil,. there would be a clearly defined
class of "poor" people -- definable in terms of their inability to pay the prescribed
sum -- who would be absolutely precluded from receiving an education. That case
would present a far more compelling set of circumstances for judicial assistance than
the case before us today. After all, Texas has undertaken,to do a good deal more than
provide an education to those Who can afford it. It has provided what it considers to
be an adequate base education for all children and has attempted, though imperfectly,
to ameliorate by state funding and by the local assessment program the disparities in

. local tax resources.

ThUs a relatively greater inequality, according to Rodriguez, could trigger a stricter test.

Therefore, even if the tight of a child to attend school cannot be classified as a funda-

mental constitutional right, it is nonetheless a right of utmost importance, and far more signi-

ficant than the "rights" asserted in the equal protection cases triggering only traditional review
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and requiring only a rational basis for justification. E,E, morev v. loud, 354 U.S. 457 (1957)

(the right t.; be free from regulations governing currency exchange operations); F.S. Rooster Guano

Co. v. Virginia, 253 U.S. 412 (1920) (right to be free from state tax); Gulf. C. 6 S.F. Rv

Ellis, 165 U.S. 159 (1897) (right not to pay attorney's fee). See also Rinaldi v. Yeager, 384 U.S.

305 (1966) and Griffin v. Illinois, 351 C.S. 12 (19561. Both raised the question of a prisoner's

right to a free transcript on appeal. However, in Griffin, the Court found an indigent prisoner

would be totally deprived of his right to an appeal and, in Rinaldi, the Court, noting that the

prisoner was allowed to proceed in forma Dauneris, categorized the right involved as freedom from

reimbursing the state for an unsuccessful appeal, and found the distinction (i.e., those who

reeived prison sentences as opposed-to fines or suspended sentences) bore no rational relation

to the purpose of the reimbursement statute and disposed of the case on those grounds.

There is no comparison between the rights asserted in these "traditional review" or "rational

basis" cases and the. right to education. The Supreme Court has historically recognized the high

significance and importance of education. Still respected cases recognize it as a "liberty"

interest protected by the due process clause. In Meyer v. Nebraska, 262 U.S. 390 (1923), for

example, the Court relied upon that rationale in invalidating a state law which prohibited the

teaching of modern foreign languages to children below the eighth grade in public and private

school. While acknowledging the imprecision ofthe term "liberty" the Court did conclude that

it included "the right of the individual . . . to acquire useful knowledge. . . ." Id. at 399.

See also Pierce v. Society of Sisters, 268 U.S. 510 (1925); Bartels v. Iowa, 262 U.S. 404 (1923).

The Justices have donsistently averred to that liberty interest through the intervening years, and

it has repeatedly formed an underlying (spoken or unspoken) basis for decision. See e.g., Goss v.

Lopez. 419 Y.S. 50.5 (1975)k Vlandis v. Kline, 412 U.S. 441 (1973); Wisconsin v. Yoder; 406 U.S. 205

(1972); Epperson v. Arkansas, 393 U.S. 97 (1968); Keyishian v. Board of Regents, 385 U.S. 589

(1967); Illinois ex rel. McCollum vs. Board of Educ., 333 U.S. 203 (1948); West Virginia State Bd.

of Educ. v. Barnette, 319 V.S.o24 (1943). See also Griswold v. Connecticut, 381 U.S. 479, 482

(1965) ("the State may not . . . contract the spectrum of available knowledge"). Lower federal

courts have also been zealous in protecting education interests. E.g., Richards v. Thurston, 424

F.2d 1281 (1st Cir. 1971) (educational interests are part of fourteenth amendment "liberty");

Dixon v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir.), cert. denied, 368 U.S. 930 (1961);

Ordway v. Hargraves, 323 F.Supp. 1155, 1158 (D.Mass. 1971) ("a basic personal right"); Chandler

v. South Bend Cor.mun. Sch. Corp., Civil No. 71 S. 51 (N.D. Ind. Aug. 26, 1971)(Clearinghouse

No. 5320) ("a substantial right implicit in the 'liberty' assurance of the Due Process Clause").

See also Spence v. Bailey) 465 F.2d 797 (6th Cir. 1972)(per Clark, Retired Justice).

The equal protection clause has also figured prominently in protecting educational interests

affected by segregated sc ooling. While the race factor is dominant as a consideration in such

cases, the importance of the school settings cannot be doubted., After all, public schools formed

the principle arena for the first breakthrough and for the sustained fight against the "separate-

but-equal" doctrine. Brown v. Board of Educ., 347 U.S. 483 (1954). The Court's opinion in Brown,

in the words of Chief Justice Warren, made explicit its reliance upon the importance of education:
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perhaps tilt molt important function of St,ILC and local vs:rare:rms.

c:01*.olsor: school attendance. laws 4nd the great en,penditures for education both demon,
strafe our recoroition of the importance of education to our democratic society. It

is required in the performance of our cost basic public responsibilities, even service
in the armed forces. It is the very foundation of good citizenship. Today it is a
principle instrument in awakening the child to cultural values, in preparing him for
Later professional training, and in helping him to adjust normally.to his environment.
in these days it is doubtful that any child nay reasonably be expected ro succeed in
life if he is deniedskupprorrunirvithere'the
state.has undertaken to provide ir, is a right which must be made available to all on
enual terms.

rat v. Board of Education, 347 U.S. 483, 493 (1954) (=phasis added).

An adequate education also may be deemed a constitutionally significant interest as a pre-

requisite to the effective enjoyment and exercise of rights deemed "fundamental" by the Supreme

Court. Tinker v. Des Moines Indep. Sch. Dist., 393 U.S. 503, 511-12 (1969); Kevishian v. Bd. of

Recents, 365 U.S. 589, 601 -03 (1967). Thus, it could be classified as among those "implicitly

guaranteed" by the Constitution in the terms of Rodriguez, 411 U.S. at 33. It is difficult to

imagine an ill-educated people capable of fully enjoying and exercising their first amendment

rights -- to speak, to write, and to read. The societal utility of the first amendment is greatly

reduced when a recognizable segment of the populace is kept ignorant. Similarly, the high values

which Americans place upon a republican form of government, e.s,, Reynolds v. Sirs. 377 U.S.

533 (19.64 ',se ouch of their loftiness when voters are unable to cast their ballots with

intelli, d knowledge of the candidates and issues. Justice Powell recognized in Rodriguez

the neces..,,y of education in order for one to effectively exercise fundamental rights, 411 U.S.

rt 35-3,,, but, aloe found that Texas school children were adequately educated, id. at 37. Because

of the integral part that education plays in a democratic, technologically sophisticated society,

state whi,h deprives from a child an adequate education should be carefully balanced against

the harm to the child and society in general.
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ii Si t77:::

i.07:71.N/XER-; . r 'SIFICATiONS

When state action discriminates against a "suspect" class, the strict scrutiny of the com-

pelling interest test discussed above is again drawn into play. Historically, the only suspect

class has been race. See e.g., Keyes v. School Dist. No. 1, 413 U.S. 189 (1973) (holding, that

Chicancs were is be considered the categorical equivalent of Blacks for the purposes of determining

if the classifiration was suspect); Brown v. Board of Educ., 347 U.S. 453 (1954). In Brown, the

Court found that the separation of school children solely because of their race "generates a

feeling of inferiority as to their status in the community that may affect their hearts and minds

in a way unlikely ever to be undoneV347 C.S. 484,494 (1954).

The list of potential suspect classifications is expanding. what Justice Powell has character-

ized as the "traditional indicia of suspectness" occur whenever a class has been

saddled with such disabilities, [and] subjected to such a history of purposeful unequal
treatment, [and] relegated to such a position of political powerlessness as to command
extraordinary protection from the ian political process.

San'Antonio laden. Sch. Dist. v. Rodriguez, 411 U.S. 1, 28 (1973).

Justice Stewart stated in his concurring opinion in the same case that ". . . at least in sone

settings, . . . [classifications] based upon national origin, alienage,.indigency, or illegitimacy"
e are also suspect classifications. Id. at.61. National origin, e.g., Takashi v. Fish and Game

Commin., 334 U.S. 410 (1948) and alienage e.g., Graham v. Richardson 403 U.S. 365 (1971), have

so been held suspect. Illegitimacy may also be a suspect classification, e.g., Weber v. Aetna

Casualty and Surety Co., 406 U.S. 164 (1972), thus mandating the compelling state interest test

which has only been passed once. See i,orenttau .. United States, 323 U.S. 214 (1944) .hich dealt

with a national vrergencY.

Like discrimination based on account of race, discrimination on account of sex or economic

status is abhorrent to the basic principles of democracy. It can be equally humiliating; it can

be equally arbitrary; and, when it concerns an impressionable child or youth, it can be equally

debilitating. An economic distinction among children like a racial distinction, "generates a

feeling of inferiority as to their status in the community that may effect their hearts and minds

in a way unlikely ever to be undone." Brown v. Board of Educ., 347 U.S. at 494 (1954). Although

difficult to compare, distinctions based on sex and poverty are inherently less susceptible to

explanation than awe other distinctions appearing before the Court in non-racial equal protection

cases r- e.g., unsuccessful prisoner-appellants, Rinaldi v. Yeager, 384 U.S. 305 (1966); larger

sized amilies, Dandridge v. Williams, 397 U.S. 471 (1970), or servicemen, Carrington v. Rash, 380

U.S. 8 (1965). See also Dunhan v. Pulsiter, 312 F.Supp. 413 (D.Vt. 1970) Labletcs and non-

athlete
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The Court has upon occasion come close to making wealth a "suspect" classification. For

example, in dictum It-recognized that equal protection would be violated whenever

The individuals or groups of individuals, who constituted the class discriminated against
shared two distinguishing characteristics: because of their impecunity they were comr
pletely unable to pay for some desired benefit and as a consequence, they sustained an
absolute deprivation of a meaningful opportunity to enjoy that benefit.

San Antonio Ind- Sch. Dist. v. Rodriguez, 411 U.S. 1, 20 (1973).

On the facts of Rodriguez, the Court found "there is no basis . . - for assuming that the poorest

people -- defined by reference to any level of absolute impecunity are concentrated in the

poorest districts." Id. at 23. ;

There are numerous other cases where the Court has recognized poverty as an obviously invalid

oasis for discriminating against classes of people: "Lines drawn on the basis of wealth and

.property, like those of race - . are traditionally disfavored." Harper v. Virginia Board of

Elections, 383 U.S. 663, 668 (1966). "In criminal trials a State can no more discriminate on

account of poverty than on account of religion, race, or color." Griffin v. Illinois, 351 U.S. 12,

17 (1956). "And a careful examination on our part is especially warranted where lines are drawn on

the basis of wealth or race, . . two factors which independently render classification highly

suspect and thereby demand a more exacting judicial scrutiny." McDonald v. Board of Election

Comm'rs of Chicago, 394 U.S. 802,807 (1969). Again, in Townsend v. Swank, 404 U.S. 282, 292 n.8

(1971), the court observed:

. . . a classification which channels one class of people, poor people, into a particular
class of low paying, low status jobs would plainly raise substantial questions under the
Equal Protection Clause.

See also, Hobson v. Hansen, 269 F.Supp. 401,507-08 (D.D.C. 1967), appeal dismissed per Rule 60,

393 U.S. 801 (1968), aff'd sub nom., Snuck v. Hobson, 408 F.2d 175 (D.C. Cir. 1969).

In addition, strong arguments for making wealth "suspect" have been advanced by dissentingon
concurring justices in some cases. Cf. Johnson v. New York State Ed. Dept., 409 U.S. 75,76-77

(1972) (Marihall, J., concurring). Also see Lubin v. Panish, 415 U.S. 709, 719-22 (19745 (Douglas,

J.,concurring).

On-the other hand, wealth as a "suspect" classification equivalent to race was not recognized,

although the Court had a clear opportunity to do so, in James v. Valtierra, 402 U.S. 137.(1971).

The Court refused to strike down a California state constitutional provision which required that

low-rent housing projects be pproved by a majority vote in a referendum in the community where

the project would be located. Only Justices Marshall, Brennan and Blackmun dissented on grounds

that-the referendum requirement violated-the-equal protection rights of the poor. Compare Seattle

<" Title Trust Co. vi Roberge, 278 U.S. 116, 122 (1928) (due process case) invalidating a zoning

ordinance that required community approval of a home for the aged poor, since it would not "work

any injury, inconvenience or annoyance to the community, the district, or any person." There is
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also some adverse dictum in U.ndrid a v. WilliJr.s, 397 U.S. 471, 478-79,486-7 (1970) tending to

indicate that the rational basis test is appropriate.

A majority of the Court seems to be worried that a virtual zer se invalidation of weal

related classification, as has happened for race discrimination, could lead to some highly

undesirable judicial intervention in_the state's budgetary processes. Cf. Ross v, MI-fit, 417

U.S. 600 (19741 (no discretionary appeal for indigents); U.S. v. Eras, 409 U.S. 434 (1973).

However, the desire to save money is no justification for the failure t10 provide an education:

We recognize that a State has valid interest in preserving the fiscal integrity of its
programs. It may legitimately attempt to limit its expenditures, whether for public assis-
tance, public education, or any other program. But a State may notlaccompliSh such a pur-
pose by invidious 4istinctions between classes of its citizens: It could not, for example,
reduce expenditure t for education by barring indigent children from its-schools. Similarly,
Wm state] must do more than show that denying welfare benefits to new residents saves
money. The saving of welfare costs cannot justify an otherwise invidious classification.

Shapiro v. Thompson, 394 U.S. 618,633 (1969) (emphasis added).

See generally Michelman, The Supreme Court. 1968 Term-Forward: On Protecti4g the Poor Through

the Fourteenth Amendf:ent , 83 HARV L. REV. 7 (1969)-

SEX

Sex seems even closer to achieving the status of a suspect classiftcation than does wealth.

Four Supreme Court Justices have already shown a willingness to so classify it.

fSjex, like race and national origin, an immutable characteristic determined solely
by the action of birth. The imposition of special disabilities upon the members of a
particular sex because of their sex would seem to violate "the basic concept of our
system that legal burdens should bear some relationship to individual responsibility . ."-

Ftontiero v. Richardson, 411 U.S..677, 686 (1973) (striking down statute providing, spouses of male

members of the armed forces were dependents, but spouses of female members were noW(Douglas,

Brennan, White and Marshall, JJ., plurality opinion).

The other members of the High Court prefer to defer any judicial pronouncements till the

debate over the Equal Rights Amendment has ended. However, the Court has shown a willingness to

strike down sexually based statutes as non-rational. See, e.g., Reed v. Reed, 404 U.S. 71 (1971)

(striking down an Idaho.statute which provided that between persons equally qualified to administer

estates, males must be preferred to females). Also see generally, Part III(C)(3), infra.

A similar case in which a court allo found no rational basis is Berkelman v. San Francisco

SchDist., 501 F.2d 1264 (9th Cit. 1970' (striking down higher admission standards for females. on

finding no evidence that an equal number of males and females furthered the goal of better educa-

tion). See also Samuel v. University of Pittsburgh, 375 F.Supp. 1119 (W.D.Pa. 1974), appeal dis-

missed, 506 F.2d 355 (3rd Cir. 1974), in which the court ruled in favor of married female students

challenging University rule which assumed that the domicile of a wife was that of her husband and

charged non-resident rates where the husband was a non-resident, id. at 1133:
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can

Court's inqutr7 in r :ise been whether there is a r4tional governmental
interest fuithe'red by the residency rules of the defendants. This Court finds that
there is -- the dual interest of administrative convenience and preservation of fiscal
integrity. But the inquiry does not end with an answer to the first question. It has
been asked whether certain fundamental rersonal rights, . . . have been infringed.
Operating upon a.special sensitivity to sex as a classifying factor, this Court finds
thatthe residency rules promulgated and administered by the defendants in this case
have resulted in the denial of equal protection to plaintiff class members-

It should be pbinted out that where no rational basis for the discrimination exists, the court

decide on this basis without deciding whether a 'higher standard of review is necessary.
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THE INTEREST OF THE STATE

The third element that the Court said it should consider when examining equal protection com-

plaints, was the "governmental interests asserted in support of this classification." Dunn v. Blum-

stein, 405 U.S. 330, 335 (1972). For "suspect" classifications, there is hardly any acceptable

justifications. In only ope case involving a "suspect" classification has the state net the burden

of justification imposed on it. Korematsu v. United States, 323 U.S. 214 (1944). It took a major

war and a belief, accepted by the country and Court, that the class discriminated against remained,

as a class, likely to be loyal to the enemy. Fundamental interests have been abridged more fre-

quently, but the burden of justification remains heavy. See, for example, the general require-

r:ents for justityit4 any abridgement of first amendment rights. Part III (A), supra.

Moreover, where the classification is doubtful (even if not "suspect" in the traditional sense)
1

and theinterest which is affected is substantial (even if not constitutionally "fundamental")

the combined considerations should work to trigger a stricter standard of review than would be

pursued in an ordinary case. Thus, in Griffin v.: Illinois, 351 U.S. 12 (1956) the court did not

attach great weight to the right to an appeal, but it found the classification-itself (poverty) so

-highly arbitrary that the more stringent test again seemed appropriate. See also Harirave v.

McKinney, 413 F.2d 328 (5th Cir: 1969); Serrano v. Priest, 5 Ca1.3rd 584, 487 P.2d 1241, 1250-59,

96 Cal. Rpt. 601 (1971).

Another state interest which should not prevail when the facts present a highly arbitrary

distinction among students -- such as sex or poverty -- and their vital interest in receiving an"

education ig affected, is the state interest in saving funds. Cost savings was explicitly re-

jected in Shapiro v. Thompson, 394 U.S. 618, 633 (1969) (emphasis added) where the court recog-

nized that a state has legitimate interests in preserving its fiscal integrity, but where it also

observed that:

It could not . . . reduce expenditures for education by barring indigent children

from its school. Similarly, in the cases before us, appellants must do more than
show that denying welfare benefits to new residents saves money. The saving of

welfare costs cannot justify an otherwise invidious classification.

The full qudte is found at p. 152, supra.

Cost savings were also rejected, in effect, in Griffin v. Illinois, 351 U.S. 12 (1956), and all

of its progeny, and in Gideon v. Wainwright, 372 U.S. 335 (1963). Other possible justifications

for unequal treatment of students might be based upon a desire to save the time of teachers and

other staff -- an argument that should be equalled with the cost-saving argument. In sum, the

nature of the right or interest as well as the nature of the classification are considered to-

gether, as they must be, the state has only the slightest chance of justifying unequal opportunity

for the poor and females when offering essential educational opportunities to others.

The classic choice of traditional or strict scrutiny,. depending on whether the court finds

the facts before it present an ordinary classification, or a "suspect" one or a denial of a
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fundamental right, appears to be giving may in two rain areas. First, where the court can find

that.the interest affe, a sil,nifikant one -- even if not a tundanental right -- the court

will require more than any conceivable rational basis

although sex and poverty have not yet been labeled by

also require a heavier burden of justification. Each

below.
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to justify the classification. Second,

the Court as "suspect" classifications, they

ofthese arc discussed in greater detail

Robert M. Dastress jr.
f.ppalach"ian Research S Defense

Fund of Ky., Inc.
Jane Samuels
Center for Law and Education
P.M. Lines
Center for Law and Education
August, 1975



III(C)(2) Classification Based on Wealth Examples of Cases

Denying an essential right to schooling to a child because he is poor is so obviously arbitrary

and unjust that it should trigger a stricter review than other classifications dealing with other

interests. The Supreme Court has not yet held this directly, however, but in San Antonio Ind. Sch.

Dist. v. Rodriguez, 411 U.S. 1 (1973) it recognized this principle where two elements come together

in a single use: -(1) a definable category of poor people, and (2) a failure to provide each child

with the opportunity to acquire the basic minimal skills necessary for the enjoyment of the rights

of speech and full participation in the political process. Id. at 22-24.

Discrimination against poor children in educational opportunity may arise in a variety of

contexts. First, and most obvious, the charging of special fees for books, materials, and other

educational privileges could operate to keep those who are too poor to pay the fees from enjoying

essential educational opportunities. The leading federal case in this field is Johnson v. New York

State Ed.-Dept., 449 F.2d 871 (2d Cir, 1971), vacated for mootness, 409 U.S. 75 (1972). Plaintiffs

brought an-action challenging the failure of the state to supply free texts in the primary grades.

Although the case was mooted when voters in- the respondent school district voted a tax for the

provision of free texts, the concurring opinion of Justice Marshall indicated clearly how he would

vote when this issue next reached the bench, id. at 76-77:

The practical consequence of this situation was that indigent children were forced
to sit-"'bookless, side by side in the same classroom with more wealthy children
learning with purchase[dJ textbooks [thus engenderingj a widespread feeling of in-
feriorityand unfitness in poor children [which) is psychologically, emotionally,
and educationally disastrous to. their well being. "' . . .

This case obviously raises questions of large constitutional and practical

importance.

As a general rule, courts are finding fees invalid, although equal protection is not always a

basis for the holding. See generally, A.C.O.R.N. v. Little Rock Sch. Dist., Civil No. LR 71-C-77

(W.D. Ark., filed Jan. 15, 1973)(Clearinghouse-No. 4310); Paulson v. Minidoka Sch. Dist. No. 331,

93 Idaho 469, 463 P.2d 935 (1970)(state constitutional grounds). Vendevender v. Cassell, 208

S.E.2d 436 (W.Va. 1974)(same).

The fees j.:45lIC has been addressed by the Center in STUDENT FEES (revised ed. Mar., 1972),,a

publication prepared before the current onslaught of school fee cases. This publication, which is

now out-of-print and out-of-date, will be replaced by another manual in the future, but the date
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has not yet been established. Legal services lawyers advising clients who are losing educational

opportunities for failure to pay fees sLould ontact the Center for advice and materials. See also

note, 41 A.L.R.3rd 752, Ind :-Aaterials-prepared for Carnes v. Kentucky, (complaint is repro-

duced at p. 391 inter), Civil :43. 74-33 (E.D.Ky.) available from the National Clearinghouse for

Legal Services (:.o. 17,,99i) (omplaint, amended complaint, memo in support of preliminary injunc-

tion, :tempo in opposition to motion to dismiss and memo in support of class action.)

Another type of case where wealth classifications are at least potentially a problem are the

school finance cases. A distinction must be made, however, between inter- and intradistric funding,

because of the Supreme Court's willingness to accept local self-determination as a sufficient justi.r

ficarion for inequality in funding from district to district within a state, so long as all children

are guaranteed an adequate education. See San Antonio Ind. Sch. Dist. v. Rodriguez, 411 U.S. 1

(1973), discussed in Part III(C)(1), supra. Compare with Hobson v. Hansen, discussed below.

Rodriguez did not preclude state courts from finding an independent state ground for invali-

dating unequal financing systems. Thus, less than three weeks after Rodriguez, the New Jersey

Supreme Court declared the New Jersey system of finance unconstitutional, finding its state

constitution more demanding. Robinson v. Cahill, 162 N.J. 473,303 A.2d 273, 282 (1973), modified

on other grounds, 63 N.J. 196, 306 A.2d 65 (1973). The following year, a California court reaf-

firmed that state's constitutional standard of fiscal neutrality. Serrano v. Priest, Civil No.

938, 254 (Cal. Super Ct. Apr. 10, 1974) (app. pending) on remand from 5 Cal. 3d 584, 487 P.2d

1241,,96 Cal. Rptr. 601 (1971). Numerous cases are still pending in several state courts. (For

further information on pending state cases, contact the Lawyers' Committee for Civil Rights Under

the Law, 1500 K St., :,:ashington, D.C.)

Intradi,tri.t inequality in financing involves alf of the same considerations as interdistrct

inequality, except that local autonomy of school districts cannot be interjected as a justification.

The leading case is Hobson v. Hansen, 269 F.Supp. 401 (D.D.C. 1967), appeal dismissed per Rule 60,

393 U.S. 801 (1968), aff'd sub nom ,Smuck v. Hobson, 408 F.2d 175 (D.C. Cir. 1969). The district

court, Judge Skelly Wright, found a $100 per pupil discount in elementary schools which served

predominantly the black and poor, compared to those serving white and middle class students ($292

compared to $392). The court found the inequality among schools to be a conspicuous denial of

equal protection, noting, id. at 497 (emphasis added):

Theoretically purely irrational inequalities even between two schools in a culturally
homogeneous, uniformly white suburb would raise a real constitutional question. But in
cases not involving Negroes or the poor, courts will hesitate to enforce the separate-
but-equal rule rigorously.

See also id. at 508.

In subsequent proceedings the court went into this problem in greater detail and ordered the dis-

trict to correct the disparity between per pupil expenditures among schools, so that deviations

would not exceed five percent. 327 F.Supp. 844 (D.D.C. 1971).

In Hobson v. Hansen, the court generally considered poor and black children in the same light,

and, on the facts, they were often the same children. In another case of this,type, Brown

v. Board of Educ. of Chicmo, 386 F.Supp. 110 (N.D. Ill. 1974), the judge declared a different
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standard of review for racial minorities and the poor. Plaintiff in a class action alleged

that the Chicago Board of Education arbitrarily allocated the city's educational funds in a manner

which Systematically discriminated against non-Caucasian and poor children. The court found that

an eight percent variance between Title I and non Title I schools (eligibility for Title I funds

serving as an indicator of low economic status), had a sufficiently rational goal, i.e., financing

a teacher-assignment policy based on seniority. The court also complained that the plaintiffs

failed to prove all students in the poorer schools were indigent. In contrast, the court viewed

an eight percent variation in funding between Caucasian and non-Caucasian schools as sufficient to

make out a prima facie case of racial discrimination which could not be justified on these same

grounds. Since the court found a violation of equal protection, its views on the standard to be

used for the poor could be considered dicta. Finally, it should be noted that the court denied

relief, since affirmative action programs had reduced the average expenditures disparity to about

one percent and the Board had pledged to continue the effort to equalize expenditures.

Another type of discrimination among students which may unduly burden children of the poor is

the practice of "tracking" (permanent or semi-permanent ability groupings). This practice and its

implications are fully discussed in our publication, CLASSIFICATION MATERIALS (revised ed., Sept.

1973). The tracking cases should be consulted as a general precedent for other types of wealth

discrimination, for frequently poor children are found to be disproportionately assigned to los;er

tracks. As is true of inter-district financial disparities, these cases often turn on the fact

that racial minoritieb were more frequently tracked low, rather than the poor.

Again, treating blacks and the poor almost as one, Judge Wright in Hobson v. Hansen also struck

on the District of Columbia's "tracking" system upon finding mostly poor and black students

assigned to lower tracks. The court reviewed the evidence, found numerous infirmities in the

tracking system and concluded, 269 F.Supp. at 511 [emphasis added]:

The sum result of those infirmities, when tested by the principles of equal protection
and due process is to deprive the poor and a majority of the Negro students in the
District of Columbia-of their constitutional.right to equal educational opportunities.

The court's condemnation of tracking consistently referred to the plight of both the racial

minority and the poor, id.-at 515:

Even in concept the track system is undemocratic and-discriminatory. 1t6 creator

admits it is designed to prepare some children for white-collar, and other children for

blue-collar, jobs. Considering the tests used to determine which children should
receive the blue-collar special, and which the white, the danger of children completing
their education wearing the wrong collar is far too great for this, democracy to tolerate.
Moreover, any system of ability grouping which, through failure to include and implement
the concept of compensatory education for the disadvantaged child or otherwise, fails in
fact to bring the great majority of children into the mainstream of public-education
denies the children excluded equal educational opportunity and thus encounters the
constitutional bar.

As has been shown, the defendants' pupil placement policies discriminate unconsti-
tutionally against the Negro and the poor child whether tested by the principles of

separate-but-equal, de ore or de facto segregation.

Judge Wright's language. provides some precedent for attacking any school system scheme which operates

to deny children of the poor the same opportunities given to children of the rich.
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A final potential equal protection problem revolves around withholding of assistance: Some-
.

times denial of financial assistance pay accompany a disciplinary sanction, for example. Where an

indigent student loses a scholarship, the natter is much more serious than where a student with

other resources loses one, and there is a real possibility that indigent students will be incidental-

ly excluded from school as a result. A case where plaintiffs raised this point was dismissed

without specifically discussing the allegation in Romero v. Cleary, Civil No. 70-168-FW (C.D. Cal.

June 30, 1970)(Clearinghouse No. 3133). Decisions for plaintiffs for other reasons (overbreadth

in the rule) are discussed at Part III(A)(6), at 104-108, supra. A case pending on this question

is Manwell v. Wood, Civil No. 73-4262-C (D. Mass., Filed-Dec. 20, 1973)(Clearinghouse No. 17,258).

Jane S. Samuels

Center for Law and Education

August 10, 1975
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III(C)(3) Sex-Discrimination

The equal protection clauseprohibits invidious discriminations on the basis of sex, and, as

discussed above, the burden may be on the state to show that the discrimination is essential to

achieve a legitimate state goal.. In addition, Congress has recently enacted comprehensiveAl legisla-

tion which prohibits sex discrimination in any federally-funded program. Title IX of the Education

Amendments of 1972, Section-901(a), 20 U.S.C. 1681. Both the constitutional and the legislative

rights to sexual equality are discussed here.

EQUAL PROTECTION

EXCLUSIONS

Courts have found th.: exclusion of one-sex from a state university a violation of the equal

protection clause. In Kirstein v. Rector and Visitors of Univ. of Virginia, 309 F.Supp. 184 (E.D:

Va. 1970), women were excluded from the University of Virginia branch in Charlottesville, which was

the most prestigious branch and provided educational opportunities unavailable at the other cam-

, puses._ The Kirstein court held such exclusion deprived plaintiffs of their constitutional right

to edUcational opportunities equal to those provided men, and therefore violated the equal pro-
:.

tection clause. The court explicitly refrained from deciding if the provision of separate but

equal educational opportunities for women and men was unconstitutional.

In contrast, however, males challenging theirexclusion from a state university campui for

women lost in Williams' v. McNair, 316 F.Supp 134 (D.S.C. 1970), aff'd pee curiam, 401 U.S. 951(1971).

Here plaintiffs had the option to attend other coed or all male university branches, The court dis-

tinguished this case from Kirstein, in that male plaintiffs failed to show that the women's college 4

enjoyed special status or provided educational opportunities unavailable,elsewhere. Tlaintiffs, who

lived near the-women's college, unsuccessfully argued that closing the college to-males foiced near-
)

by males but not females to move in order to attend a state university, in violatio of the four-

teenth amendment. The Williams case indicates that the provisionof equal, separite-and mixed
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tdpp,orturiiti itisltas tie c mandate, oval pn,tetien .14etoer

.4e7:4ritt Dnt opp,_rtunitie arc ,onstituvinal felt unsettled ZIWNV

r z.ir.gle sex puLlic undergraduate institutions

IMUStr. t10if j0,r? tO t!, ex.led,1 .a;;.. if ccrtain edu,ational opportunities are available only

Acre.

In a recent vise, a court found un,tn.titutional a policy barring females fru= an all -hale

Ligh even the ugh tLe sy'stem provided an academic girl's high school with

-entran,e requirements. Thu court ruled the policy does not bear a fair anti substantial

relati,!nship to any legitimate objective and that single-sex academic schools do not provide

alternatives for students wishing to attend such schools. Vorcheimer v. School District of

Philidelnhia, F.Supp. (E.D.Pa., Aug. 1975)

DIFFERENT ADMISSION STANDARDS

Use of quotas or different admissions standards for men and women has also been held viola-
,

aye of the equal protection clause. Bray v. Lee, 337 F.Supp. 934 (D.Mass. 1972) (higher test

score for women to be admitted due to smaller capacity of separate women's facility): Berkelnan

v. San Francisco Unified Sch. Dist., 501 F.2d 1264 (9th Cir. 1974) (higher grade point admissions

standard required of girls to maintain a 50-50 ratio between male and female students).

COURSE ADMISSION

The exclusion of female students from auto shop, wood shop, and metal shop classes has

successfully been challenged. Della Casa v. Gaffney, Civil No. 171673 (Cal. Super. Ct.,

Stipulated judgment filed 4/11/73) (auto shop) (Clearinghouse No. 9,308); Seward v. Della, Civil

No. 1341731(Cal. Super. Ct- 1973) (wood shop) (Clearinghouse No. 16,922); Sanchez v. Baron, Civil

No. 69-C-1615 (E.D.N.Y., Jan. 6, 1971) (metal shop). The usual justification for such exclusion,

articulated by the high school principal in the Della Casa case, was as follows:

It so happens that auto mechanics has been a male occupation. Whether or not we neree
with this it is still predominantly a male occupation. If we open the regular school
program to girls, then for each girl in the class, a boy does not have a chance to
enter . . . .

Letter from Thomas J. Gaffney, dated August 24, 1972, attached as Exhibit "fl" to complaint in Della

Casa v. ;affney.

ATHLETICS

Litigation Lhallenging discrimination against female students in athletics programa has pro-

liferated in the last five years. Suits are usually filed against state athletic associations

which regulate interscholastic athletic competition. Association rules which stipulate that

girls and boys may not compete on the same athletic team, or that girls and boys may not

compete against each other have been successfully challenged as being violative of the equal
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protection clause net se. Rce..! v. Nebraska Sag. Activities Ass'n, 341 F.Supp. 258 (I.. Neb. 1972),

or in their application. Brenden v. Indeaendent Sch. Dist., 342 F. Supp. 1224 (D. Minn. 1972),

aff'd. 477 F.2d 1.:92 (Sth Cir. 1973); Haas v. South Bend Community Sch. Corp., 289 N.E. 2c1

495 (Ind. 1972).

.:::TANDARD iN ATH CASES

The standard of review the courts have applied in athletics cases to determine whether an

um-ontitutfonal classification has occurred reflects the evolutionary development of standards

under the e;ual protection clause generally. The majority of courts,has adopted the standard

enunciatoi in Reed v. Reed, 404 U.S 71, 76 (1971):

A classi:foation "must he reasonable, not arbitrary, and must rest upon some ground of

difference having a fair and substantial relation to the object of the legislation so

that all persons sinilarly situated shall be treated alike."

Thiss, :n the leading athletics case of Brenden v. Independent Sch. Dist., the court decided

that it was unnecessary to detetnine whether sex is a suspect classification because the applica-

tion of the challenged "rule cannot be justified even under the (less strict) standard applied

to test nonsuspect classifications." 342 F.Supp. at 1297. See also Bucha v. Illinois High Sch.

Ass'n, 351 F.Supp. 69 (N.D. 111. 1972) (classification excluding girls from boys' swim-ream

rationale based on evidence of =ale athletic superiority); Reed v. Nebraska Sch. Activities Ass'n,

341 F.Supp, 258 (D. Neb. 1972) (state failed to show rational basis for rule prohibiting sexes

from competing on the sane golf team or against each other); Haas v. South Bend Community Sch.

Corp., 289 : ;.E.2d 495 (Ind. 1972) (classification which was non-discriminatory on its face found

to be discriminatory in operation because of absense of opportunities for girls).

In contrast, sone courts have adopted a stricter standard of review. Following the Supreme

Court's decision in Frontiero v. Richardson, 411 U.S. 677 11973), where four members of the

Court expressed the view that sex is a "suspect" classification, one court treated classification

by sex as a suspect classification subject to close judicial scrutiny. In Gilpin v. Kansas State

High Sch. Activities Ass'n Inc., 377 F.Supp. 1233 (D. Kan. 1974) the court placed the burden of

proof on the defendant activities association to show that its classification prohibiting sexually-

integrated teams bears a substantial relation to its interest in equitable competition. The court

found the overbreadth of the classification to be fatal since it deprived some able female

athletes the opportunity to compete. In Darrin v. Gould, No. 43276 (Wash., Sept. 25, 1975)

(Clearinghouse-No. 16,595) the State Supreme Court of Washington ruled that its courts must

apply strict scrutiny when reviewing sex discrimination in schools, because of the recent passage

of the state's equal rights amendment (ERA). The ERA is,set forth at p. 171, infra.

*
For a thorough discussionof the case law on sex discrimination, see zkstein, Judicial Stan-

dards for Determining Sex Discrimination, 18 INEQUALITY IN EDUCATION 58 (Oct. 1974).
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The success of litigation in this area is dependent en a number of interrelated factors

includinz whether the sport involved is a contact or non-contnct Pte. whether there is an exist-

ing girls' team (separate but equal argument), and whether the action is brought on behalf of

a ._lass or an exceptional female athlete.

CliNTA AN:.) IN-TA

7aj:"rity c: successful cases involve female students' rights to join tears for non-

contact sports. M..sr of these courts have emphasized the non- contact feature 4: the sport in

which plaintiff sought to participate. Brenden. 477 F.2d at 1295 (tennis and cross country ski-

ing and track): Morris v. Michigan State Bd. of Educ., 472 F.2d 1207 (6th Cir. 1973) (preliminary

tajunction as to tennis); Gilpin v. Kansas State High Sch. Activities Ass'n, 377 F.Supp. 1233

(cross-untry track); Reed v. Nebraska Sch. Activities Ass'n, 341 F.Supp. 258 (D. Neb. 1972)

oil): Hans v. South Bend Community Sch. Corp., 289 N.E.2d 495'(Ind. 1972) (golf).

In contrast, courts are somewhat more reluctant to find boys' contact sports teams unconsti-

tutionally exclude girls. In addition to the dicta in the above cases, there is Fortin v. Dar-

lington Little League, Inc., 376 F.Supp. 473 (D.R.I. 1973) (denying girls' requestto play

baseball): Magill v. Avonworth Baseball Conference, 364 F.Supp. 1212 (W.D. Pa. 1973), vacated,

497 F.2d 921 (3rd Cir. 1974) (the circuit court vacated and remanded without opinion the district

court's refusal to enjoin a baseball team's exclusion of girls).

Two favorable contact cases have been m.!oltified, however. In Pennsylvania v.

Pennsylvania Interscholastic AtLeletic Ass'n, Pt. Commonwealth , *334 A.2d 839 (1975) the

court invalidated a rule restr;...ting girls' opportunities in sports including football and wres-

tling based on the equal rights amendment to the state constitution. In Darrin v. Could, No. 43276

Wash.. Sept. 25, 1975),the state supreme court ruled in favor of two well-qualified girls who

desired to play football; the rules of the state's athleti.i organization which automatically ex-
cluded giiis was ruled invalid. Again, a state ERA provided the basis for the decision.

INDIVIDUAL V. CLASS ACTION

A girls' bid to play on a boys' team is more likely to succeed when the action is brought by

a single, well-qualified girl, rather than on behalf of a class. Ritacco v. Norwin Sch. Dist.,

361 F.Supp. 930 (W.D. Pa. 1973). In Ritacco, the named plaintiff graduated before an opinion

regarding her right to play on all non-contact teams was issued. The court held the issue moot

as to the named plaintiff, and argued that the class could not stand as it was insufficiently

defined. However, in another unsuccessful case, a class action was allowed based on the fact that

the named plaintiffs and some members of the class had similar interests. Bucha v. Illinois High

Sch. Ass'n, 351 F.Supp. 69.(S.D. 111. 1972).

6
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Also, in Brenden. 4777 F.21 at 1295. the court emphasized that its decision was limited to

the named plaintiffs' right to play on their schools' (non-contact) teams, and did not rule cm the

general access of females in other (contact) sorts. In Darrin v. Gould the trial court in dict=

had said that it might have ruled for the girls if they had not attempted to maintain a class
0

action. Uhen it reversed, the supreme court did not address itself specifically to the class

acti,:n, tut it clearly ruled that the state athletic association ruled "cannot be used to deny

the Jarrin girls, and girls like them, tb: right to participate" on their schools' football teams.

PRESENCE 4: ABSENCE AOF A GIRLS' TEAM

rher. me girls' team exists, an individual, well-qualified female plaidtiff's right to join
I

an existing non-contact sports team usually succeeds. Brenden; Gilpin; Reed; Hams. In such a

situation, the courts reason that the athlete is completely barred from an opportunity to Parti-

cipate becauseNof the defendant's failure to provide separate teaml. Implicit in such an analysis

is the argument that if a girl's team existed, relief would be denied. See Gilpin, 377 F.Supp.

at 500. where the court reasons that only application of a rule barring sexually integrated teams

where there are no girls' teams is unconstitutional, and not-the rule Eel:se.

SEPARATE BUT EQUAL PROTECTION

The courts are willing to accept the cor4ept pf separate but equal programs in the area of

sports for a number of reasons. Expert testimony regarding physical differences between men and

'omen and consequent concern for safety vas a rationale frequently relied upon by courts in Buck

and Fortin. At least one court has rejected this contention in a case brought under a stateequal

rights amendment. Pennsylvania v. Pennsylvania Interscholastic Athletic Ass'n, Pa. Common-
.

wealth , 334 A.2d 839 (1975). See also p. 171, infra.

Also advanced in support of the separate but equal concept is the argument that psychological

damage is the likely result of sexually integrated teaws. A minority of courts have accepted

evidence of psychological damage to boys caused by integration of teams as a justification for

league rules. In Gregorio v. Boardof Educ. of Ashbury Park, No. A-1277-70 (N.J., Apr. 5, 1971)

the supreme court denied relief to a girl seeking admission to the boys' tennis team.on the ground

that boys who lost to girls would incur serious psychic injuries, resulting in their withdrawal

from sports. See also Hollander v. Connecticut Interscholastic Athletic 'Conference, Civil No.

12497 (Conn., Mar. 29, 1971), where, in addition to finding potential psychological harm to boys,

the state supreme court alt=o concluded that girls did not need the "character" imparted by competi-

tive sports.

Conversely, the district court it Brenden rejected the psychological harm argument, 342
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S

F.5upp. at-1,224, 1233. A stud.; zommissioned by the New York Department of Education
1
provides

tort=er support I,: the ar,5sent that neither nor girls will incur physical or psychological

harm if allowed to compete with or-against each other in a variety of aon-contact sports. This

stud'i resulted la a state regulation tpermitcing integrated teams in non-contact sports where no .

girls' team exists. Section 135.4 of the Regulations of the Commissioner of Education. See also

Pub. :art. :4,. 13B (1972), Mich. Comp. L. Ann.

forth in full, infra, p. 172.)

Whether or not girls' teams exist, some

the argument that integrated teams resat in

women. In Ritacco the court argued that the

340.379(2), Mich. Stat. Ann. 15.3379(2) (1975) (set

courts are ready to justify segregated athletics with

male_dominance a 'restriction of opportunities for

evidence proved that girls' teams developed better

when the scxes were segregated. Conversely, the court in Brenden, 342 F.Supp. at 1302, reasoned,
1

that this argonen; was to speculatie to have merit, and, in any case, could not be used to

deprive tee plaintiffs of their right to equal protection where there were no existing opportuni-

ties for female athletes. See also Haas v. South Bend Community Sch. Corp., and Comment, Sex

Discrimination in Interscholastic High School Athletics; 25 SYRACUSE L. REV. 535 (1974), for an

argument that even where an opportunity exists for female athletes, the separate but equal doc-

trine is flawed because in reality all females' teams receive inferior coaching and equipment

and are given restricted access to facilities and financial aid. In Pennsylvania v. Pennsylvania

Inlersonolaitic Athletic Ass'n; brought under the Pennsylvania equal rights amendment, the court

---Tdthaji7K.---liedopfotopertunities to reach their athletic potentials when they are limited

playing on ,rls' teams, and cannot compete for places on teams composed of others of compara-

ble athletic abilities.

OTHER ISSUES

Two other defenses frequently raised should be noted. One is that athletic programs are

privileges, not rights, and therefore the fourteenth amendment is inapplicable. The'courts have

given short shrift to,this argument. They reason that the issue is not one of rights or privi-

leges, but rather one of denial of state-provided activities and benefits to one class and not

another, Brenden, 342 F.Supp. at 1297, or one of differential treatment of two classes of persons.

Reed v. Nebraska Sch. Activities Ass'n, 341 F.Supp. at 262 In Bucha v. Illinois High School

Ass'n, 351 F.Supp. 69, the court rejected the Association's argument that its program was a

privilege, not a right, and interpreted the plaintiff's claim as an assertion of her constitutional

right to equal educational opportunity, rather than an absolute right to participate. See also

Darrin v. Gould, No. 43276 (Wash., Sept. 25, 1975) (Clearinghouse No. 16,595).

Defendent associations also argue that, as private entities, they are not subject to suit

under 42 G.S.C. 1983. The courts have uniformly rejected this contention, finding the associations

1
Report on Experiment: Girls or Boys' Interschool Athletic Teams, March 1969-June 197G; The

University of the State of N.Y., the State Education Dept., Div. of Health, Physical Education
and Recreation, Albany, N.Y., February 1972.
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am,

to be "sufficiently entwined with be public s to be under color of state

or usage." Reed v. Nebraska s,n. Activities As In, 341 F.Sapp. at 2tU. Evidence of such :actl.rs

as schol offier mr fa,m1ty member representatin in the associatimn, revenueollected fr.im

member schools, the contrml the ass..s.iations have over coaching methods and duties and their

regulation of inters,hoLastic ccmpetition makes the associatimns subject to judicial scrutiny.

Gilpin v. Kansas State ,High Sch. Activities assn; Fortin v. Darlington Little League; Bucha v.

Darrin v. Gould.

A suit brmught be female students challenging a university's failure to provide pap tests and

gynecological examinations as invidious ascrimination on sex, was unsuccessful, in Bond v.

Virginia Polytechnic inst. h State Univ., 381 F.Supp. 1023 (W.D. Va..1974). The student health

plan, financed primarily with student fees, provided for out-patient department visits, most

medication for acute illness, some laboratory and x-ray procedures and admission to the in-

patient department. eSo specialty services, such as the prescription of contraceptive devices or

drugs, were included. Plaintiffs argued that such exclusion of gynecological care and pap tests

was a violation of the equal protectioa clause. The court dismissed the complaint for failure

to allege any risns from which men but not women were protected, and therefore failure to state

a claim upon which relief may be granted.

DORMITORY CURFEZ

Dormitory curfew restrictions on female students were upheld as constitutional in Robinson

v. Board of Regents of Eastern Kentucky 475 F.2d 707 (6th Cir. 1973), cert. denied, 416

U.S. 982 (1974). The court found the curfP,.. restrictions for women rationally related to the

goal of safety, even though later curfews,were set for Wednesdays and Saturdays, id. at 711:

. . . the State could properly take into consideration the fact that,on weekend nights
many coeds date and ought to be permitted to stay out later than on weekday nights. A
classification having some reasonable basis does not offend the equal protection clause
merely because it is not drawn with mathematical nicety.

After finding sex was not a suspect classification and the right of minors to regulate one's own

house without parental consent was not fundamental, the court applied the rational basis test.

Differential treatment of male and female students, founded on reasonable objectives, did not

overcome the presumptive validity of the curfews. Under the new Title IX regulations, such cur-

fews would be unlawful. See p. 169, infra.
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Universitv ttebergh, 375 F.Supp. ll19 (1.7.1). Pa. 1974), appeal dismissed,

F.2d 35i ard Cir. 117.4, eniversit! adopted the rebuttable presumption that a married

we:an's d.,=1,ile .4, the 20=i,ile of her husband, but not vice versa for purposes of determining

tuitin rates. :.men were permi
.

rebut this presumption with evidence of nine criteria

ruses as agreement a,Lept full time post -graduate employment in Pennsylvania, location of

bank acc.eints, .;.tor registration, in-state drivers license, etc.) No single factor was deter-
.

minatie. The unIcersit.., pwssessed absolute discretion to determine if the evidence rebutted the

7.resumpti_el. Defendants justified this special rule on three grounds: (1) the need to preserve

its fi.e:41 inte4rity, (2) the cemmen law assumption that married women reside with their husbands

and (3) administrative cenvenience. Applying a "rigorous rational basis test," the court asked

if a rati"):14: interest was furthered by the residency rules and if certain basic personal rights

were infringed on. The court concluded, id. at 1130:

If such a burden [procedural, financial, or otherwise) was placed on one group of women,
but not upon men or up .-nn another group of women, then whether that,bur4en is rebuttable
ur irrebuttable is immaterial; defendants residency rules would be unconstitutional . . .

CTHER D RU,INATIONS

Differential treatment of.men and women persists in almost every segment of education. it

insinuates itself into textbooks, counseling, recruitment practices at colleges and universities

(by e.g., relying on alumni for recruiting), and many other practices. Case law on these areas is

not ;401-develaped, unfortunately. Fortunately, however, federal legislation now comprehensively

bars sex discrimination in programs which are federally funded. For additional, references see

Pletrofessa and Schlossberg, Perspectives on Counselor Bias: Implications for Counselor Education,

4 COUNSELING PSYCHOLOGIST 44 (1973) and I.K. and D.M. Broverman, Clarkson, P.osenkrantz and Vogel,

Sex Role Stereotypes in Clinical Judgments of Mental Health, 34 J. OF CONSULTING AND CLINICAL PSY.

1 (1970).

CONCLUSION

In certain limited areas, the equal protection clause of the fourteenth amendment will pro-

tect females who are denied the same privileges as males. These include admission to schools

and to courses, admission to male athletic opportunities, at least for non-contact sports, and

equal treatment in tuition charges. In other cases, state constitutional or legislative pro-

visions may protect the female, as in the case of access to contact sports, for example. Federal

legislation may also provide additional protection, depending on the enforcement .program adopted.

See P., 169-70, infra.
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TITLE is OF THE EDUCATION AMENDMENTS OF 1972

Titid IX of the LduSion Amendments of 1.972 prohibits discrimination in federally assisted

education program., against students and employees on the basis of sex. The key provision of Title

IX reads,

. . : :o person in the United States shall, on the basis of sex, be excluded from parti-
cipation in, be denied the benefits of, or be subjected to discrimination under any edu-
cation program or activity receiving Federal financial assistance . . .

Edwation Amendments of 1972, Sec. 901(a), 20 U.S.C. 1681(a) (1974).

The statute is silent on how an individual may initiate a coMplaint, standards for enforce-

ment by DHEW, and details on what constitutes discrimination. In =any respects it resembles Title

VI of the Civil Rights Act, 42 U.S.C. 2000d (1974) which comprehensively bans discrimination on

account of race, color or national origin in all federally-assisted programs. The experience

under the latter has shown the DHEWthe only federal agency to attempt wile scale enforcement in

grant programsmoves only very slowly in its determination to withhold funds, and note often

merely threatens to do so. Thus, individuals seeking speedy relief will still be better off

filing an action in federal or state court alleging a denial of equal protection.

There are some specific exceptions and exemptions in the law. First, bans on admissions

bias apply only to " institutions of vocational education, professional education, and graduate

higher education, and to public institutions of undergraduate higher education . . . ." 20 U.S.C.

1861(a)(1). Second, an institution controlled by a religious organization is exempt to the extent

that the application of the anti-discrimination provisions is not consistent with the religious

tenets of the organiiation. 20 U.S.C. 1681(a)(3). Discrimination in such institutions on the

basis of sex for reasons of cust.m, convenience or administrative rule presumably is prohibited.

Third, a' military school is also exempt if its primary purpose is to train individuals for the

Military-services of the United States or the merchant marines. 20 U.S.C. 1681(a)(4).

The statute specifically does not require sex quotas, but authorizes statistical evidence as

proof of bias. 20 U.S.C. 1681(b).

The regulations under Title LX are comprehensive and far-reaching. See Fed. Reg. 24127 et

Aseq. (June 4, 1975) (effective date, July 21, 1975) (to be codified as 45 C.F.R. 86.1 et seq.)

These regulations make it clear that sexual discrimination in any part of a federal program, not

just those directly receiving federal assistance, disqualify the agency as a recipient, (secs.

86.11 & -86.31(a)),even if the discrimination takes place in a separate, but closely related, agency

(one which receives substantial assistance from the recipient agency). Sec. 86.31(b)(7), The

regulatiOns contain specific rules for scholarships and other financial assistance, sec. 86.37

employment assistance, sec. 86.38, recruitment, sec. 86.23, admissions, secs. 86.21, 86.15(d),

(e), coverage to all related activities, including "health, physical education, industrial,

business, vocational, technical, home economics, music and adult education courses," sec. 86.34

access ta,courses such as home economics or shop, sec. 86.34 (except sex education or physical

education courses may be separated), access. to vocational and other schools, sec. 86.35, employ-
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-.ent or Students, sec. iib.38, couneling, seu. 86.36, and health and insurance services, secs.

lnd to.3oC:4. Amm.t1.1,-.s f%r men and wu,men must be comparable in housing, sec. 8b.32(b)

(although there may be sex segregJtivn in the housing and other facilities (sec. 8b.33) (although

toilets and the like may be segregated). A section on athletic participation promises general

equality, but permits separate teams for competitive skill and contact sports. In competitive,

nrn-contact sports, however, one sex must be permitted access to the team of another sex if none

other is available. Sec. 8.41. Discrimination on account of marital or parental status is

barred. Secs. 86.57, 86.21(c). Some general provisions bar sex discrimination in allocation of

benefits generally, including academic and research opportunities. Sec. 86.31. Rules for

appearance. sec. 86.31(b) (5) and tuition 86.31(b) (6) must be uniform.

AMENDMENTS TO THE PUBLIC HEALTH
SERVICE ACT PROHIBITING SEX DISCRIMINATION

Another earlier federal law prohibiting sex discrimination among students became effective

on November 18, 1971. Titles VII and VIII of the Public Health Service Act (PHSA), were amended

to prohibit sex discrimination in admissions to federally funded health training programs. Public

Health Service Act, 42 U.S.C. secs. 295h-9 and sec. 298b-2 (1974). Implementing regulations for

the PHSA became final August b, 1975. 40 Fed. Reg. 28572 (July 7, 1975) (to be codified as 45

C.F.R. 83.1 et seq.) The main objective of the PHSA regulations is to eliminate sex discrimina-

tion in all health training programs operated by an entity which receives support under Title VII
-

or Title VIII of the PHSA and thereby ensure that maximally qualified health personnel are

trained.

711126 cue. rifictnicar)i effataq
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CONSTITUTIONAL AMENDMENT AND STATE RIGHTS
TO BE FREE OF DISCRIMINATION

Some states have constitutional or legislative provisions extending additional protection to

those discriminated against on account of sex. For example, under the Washington equal rights

amendment (ERA), "Equality of rights and responsibility under the law shall not be denied or

abridged on account of sex." Wash. Cont. art. 31. Another constitutional provision, art. 9,

sec. 1, provides:

It is the paramount duty of the state to make ample provision for the education
of all children residing within its borders, without distinction or preference on
account of race, color, caste, or sex.

Finally, Washington has a parallel to the equal protection clause of the fourteenth amendment to

the federal constitution, art. 1, sec. 12. These provisions were construed to permit two sisters,

both of whom were qualified on all counts except sex, to play football on their school's team.

Darrin v. Gould, No. 43276 (Wash., Sept. 25, 1975) (Clearinghouse No. 16,595). Four justices

subscribed to a separate opinion making it clear that only the ERA would require this result,

and not the fourteenth amendment or other provisions of the state constitution, all of which

were mentioned (ambiguously) in the main opinion. The Pennsylvania ERA is quite similar to

Washington's. It reads, Penn. Cont. Art. 1, 5 28: "Equality of rights under the law shall not

be denied or abridged in the Commonwealth of Pennsylvania because of sex of Fhe individual."

This has been given a broad and liberal construction. See Pennsylvania v. Pennsylvania Inter-

scholastic Athletic Ass'n, Pa. Commw. , 334 A.2d 839, 842 (1975).

Moreover, even where separate teams are offered for boys and girls in the same sport,
the most talented girls still may be denied the right to play at that level of competi-

tion which their ability might otherwise permit them. For a girl in that position, who

has been relegated to the "girls' team" solely because of her sex, "equality under the

law" has been denied.

Thus, the court held that.the equal rights amendment granted females access to all sports; even

though football and wrestling were excluded from the complaint, the court stated that female

athletes must be admitted to these teams. Under the state ERA, persons could not be excluded

fromLsports or assigned to teams on the-basis of norms for their sex. Instead, individual

abilities must be considered and accommodated. 334 A.2d at 843:

the notion that girls as a whole are weaker and thus more injury-prone, if they
compete with boys, especially in contact sports, cannot justify the By-law in light

of the ERA. Nor can we consider the argument that boys are generally more skilled.
This existence of certain characteristics to a greater degree in one sex does not
justify classification by sex rather than by the particular characteristic. Wiegand

v. Wiegand, 326 Pa. Super. Ct. 278, 310 A.2d 426 (1973). If any individual girl

is too weak, injury-prone, or unskilled, she may, of course, be excluded from compe-
tition on that basis but she cannot be excluded solely because of her sex without

regard to her relevant qualifications. We believe that this is what our Supreme

Court meant when it said in Butler, supra, that: "Sex may no longer be accepted

as an exclusive classifying tool."
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Likewise, in Darrin v. Could the .curt :elected attempts tom, justify the exclusionary rule on the

b4si girls' gener.illy lig1-.tr stature and greater susceptibility to injury, observing that

the athletic association had permitted slightly built boys to play, and that special devices

could le arranged to protect the girls' breats, where extra injury was possible. The court also

rejected evidence that girls on the boys' football team would be disruptive to the girls'

athletic program as conjectural and based on opinion.

Michigan statutes alsS provide specifically for admission for females to non-contact sports:

Female pupils shall be permitted to participate in all noncontact interscholastic
athletic activities, including but not limited to archery, badminton, bowling, fencing,
golf, gymnastics, riflery, shuffleboard, skiing, swimming, diving, table tennis, track
and field and tennis. Even if the institution does have a girls' team in any non-
cuntact interscholastic athletic activity, the female shall be permitted to compete
for a position on the boys' team. Nothing in this subsection shall be construed to
prevent or interfere with the selection of competing teams solely on the basis of
athletic ability.

Mich. Comp. L. Ann. 340.379, Mich. Stat. Ann. 15.3379; Morris v. Michigan State Bd. of Educ.,

472 F.2d 1207 (6th Cir. 1973), affirming a preliminary injunction ordering access for females to

boys' sports but modifying it to the extent that contact sports would not be included within the

terms of the order.

An amendment to the United States Constitution providing for equal opportunity among the

sexes would undoubtedly expand the opportunities available to women in the same way as these

state provisions have. The federal equal rights amendment has now been ratified by 34 of the

38 states needed for approval.

v+oon I./ A It sr pri
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111(0(4) Additional Examples of Equal Protection Cases

In addition to school segregation, and sex and wealth discriminations, courts have from time to

time considered equal protection arguients involving other types of classifications. This section

briefly sets forth examples of these cases.

NON-ENGLISH SPEAKING STUDENTS

Sometimes it is linguistic difficulties that earn the child the title of being a slow learner.
*

See generally CENTER FOR LAW AND EDUCATION, CLASSIFICATION MATERIALS (Revised ed. Sept. 1973). The

Supreme Court has recently recognized this truism in Lau v. Nichols, 414 U.S. 563 (1974), where the

Court unanimously agreed that the failure of the San Francisco school system to provide English

language instruction to its non-English speaking Chinese students violated section 601 of the Civil

Rights Act of 1964, 42 U.S.C. §2000(d) (providing for non-discrimination in programs receiving-fede-

ral assistance). Of basic significance to the Court's conclusion was the right of the student to,'"a

meaningful opportunity to participate in the educational program." Id. at 568.

Lower courts have also found a violation of the.equal protection clause and have required spec-

ial language instruction for Spanish-speaking students. Serna v. Portales Municipal Schools,

351 F.Supp. 1279 (D.N.M. 1972), aff'd on other grounds, 499 F.2d 1147 (10th Cir. 1974); United

States v. Texas, 342 F.Supp. 24 (E.D.Tex. 1971), aff'd, 466 F.2d 518 (5th Cir. 1972). See

generally Grubb, Breaking the Lan,ua e Barrier: The Ri:ht to a Bilingual Education, 9 HARV. CIV. -

RTS. CIV. LIB. L REV. 52 (1974).

Lou lett open the question of remedy -- the type of program needed. This question was faced

in Serna v. Portales Municipal Schools, 499 F.2d 1147 (10th Cir. 1974). The court upheld the dist-

rict court's rejection of a school district program as inadequate; and the trial court's ordering of

a bilingual/bicultural program that would insure a meaningful education. For additional discussion

of the approaches taken in designing such remedies see Rice, Recent Legal Developments in Bilingual/

Bicultural Education, 19 INEQUALITY IN EDUCATION 51 (Feb. 1975)(comparing Serna v. Portales Munici-
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nal Schools, 499 F.2d 1147 (IVO Cir. 1974),Leves v. Sch. Dist. No. 1, 413 C.S. 189 (1973), on re-

napj F.Supp. (D.Colo. 1974), Asnira v. Zoard of Ethic. of Cite of N.Y., 58 F.R.D. b2 (S.O.N.Y.

11.7->p an-1 Lau v. Nichols, 414 1.5. 503 (1974).

Tice Center f.ir Law and 1:14,ation i.s ,urrenti) working on materials on bilingual/bicultural edu-

cation.

THE HANDICAPPED

Aar of the who, regardlesb of race or socioeconomic background, has a physical or mental

handicap which mandates some sort of special education? The two major cases giving him or her a

right to sod' education are Pennsylvania Ass'n for Retarded Children v. Pennsylvania, 334 F.Supp.

1257 (F..U.Pa. 1971), aff'd, 343 F.Supp. 279 (1972) (a thiee-judge court) and Mills v. Board of

Educ. of the District of Columbia, 348 F.Supp. 866 (D.D.C. 1972). In the most recent action in

Mills, on March 27, 1975, Judge Waddy held the District of Columbia School Board and Mayor in con-

tempt for failure to place 43 children in appropriate classes. Civil No.- 1934-71 (D.C.D.C. March,

27, 1975). See generally, CLASSIFICATION MATERIALS (Revised ed., 1973).

A more recent state case, In re C.H. 218 N.W.2d 441 (N.D. 1974), s'-sustains the right of the

td14'Appcd to in educatiodAt state expense, holding that a handicapped child who was a ward of

the stAte should have her tuition paid by the school distiict in which she had been living.

The Court found that education was a fundamental right under North Dakota law and suggested that

"C.H.'s terrible handicaps were just the sort of 'immutable characteristic determined solely by the

accident of birth' to which the inherently suspect classification, would be applied." 218 N.W. 2d at

447.

Other recent cases involving funding of special education include Denver Ass'n of Retarded

Children, Inc. v. School Dist. No. 1 of Denver, 535 P,2d 200 (Colo. 1975), (if school. district

maintains free kindergartens for normal children it must also finance kindergartens for the

handicapped); and In re Kirschner, 74 Misc. 2d 20, 344 N.Y.S. 2d 164 (Family Ct. 1973)(cannot

charge parent for the cost of educating a handicapped child-while providing free public education

to others). Also see In re M, 73 Misc. 2d 513, 342 N.Y.S. 2d 12 (Family Ct. 1972)(physically

handicapped child entitled to state funds for special school unless the public school system can

prove it has adequate special facilities). A pending case of interest is Halderman v. Pittenger,

391 F.Supp. 872 (F.D. Pa. 1975)(order to convene three-judge panel in an action for reimbursement

of the total costs of a private school, even if it exceeded the statutory maximum).

A new And 1-.ore lemandin4 standard may be found in the decision announced in Maryland Ass'n

for Recirdel Child inc. v. Maryland, (Baltimore Co., Equity No. 776 76, Apr. 9, 1974)(memoranda

re intended dcAision) whi..h was premised on the ,oncept of "thorough and efficient education" man-

dated by the state constitution. The court defined education as any plan or structured program

designed to help individuals achieve their full potential, id. at 4, and ordered that programs be

provided that will develop the ability and potential of all mentally retarded children to the full-

est possible extent regardless of how severely and profoundly retarded they may be.

A case to watch which relies primarily on recent federal acts as well as the equal protection

clause was filed in the spring of 1975. Hattie T. v. Johnston, Civil No. DC-75-31-5 (N.D.Miss.

L 1 7
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April 25, 1975)(claiming violation of the Education for the Handicapped Act; Part 3, 20 C.S.C.

Sec. 794; and Title I of the Elementary and Secondary Education Act of 1965, 20 V.S.C. Sec. 241

et seq.) (Clearinghouse Number 15,299). a'

Handicapped students are aSo winning recognition as full citizens with the sane rights as

normal children in other areas, such as athletcs. In Cavna v. Shay, Civil No. 74-526 (E.D. Pa.

1974)(Clearinghouse No. 12,847) the court issued a consent decree in which a visually handicapped

child won the right to participate in a town-sponsored summer recreational softball program, after

the parents signed a waiver absolving the town from liability arising from his participation.

MARRIED STUDENTS

Cases where married students have been granted fewer opportunities than others have been

prosecuted on three theories: (1) lack of a rational basis, (2) infringement upon the fundamental

right to marry and (3) exclusion from the important right of education. See generally, CLASSIFI-

CATION MATERIALS (revised ed. September 1973) at 153.

Recent cases include Hollon v. Mathis Ind. Sch. Dist., 358 F.Supp. 1269 (S.D. TeX...1973),

vacated for cootness, 491 F.2d 92 (5th Cir. 1974)(granting a temporary restraining order to pro-

hibit'male married student's exclusion from interscholastic league athletics activity); Charron

v. Board of Sch. Dir. of Sch. Admin. Dist. No. 6, Civil No. 12 (Temporary restraining order)

(34). Me. Oct. 7, 1970); O'Neill v. Dent, 364 F.Supp. 565 (E.D.N.Y. 1973)!striking down statute

prohibiting attendance by married cadets at the U.S. Merchant Marine Academy). Also see Bell v.

Lone Cak Ind. Sch. Dist., 507 S.W.2d 636 (Tex. App. Ct. 1974)(majority opinion)(Cornelius, J.

concurring at 639)(There is no relation between marital status and athletic participation),

diyr,issed in part as moot, 515 8.117.2d 252 (Tex. Sup. Ct. 1975). '

An excellent discussion of the case law In this area may be found in Indiana High Sch. 13th.

Ass'n v. Raike, Civil No. 2-273-A-38 (Ind. App. Ct. May 12, 1975)(slip opinion)(Clearinghouse Re-
.

view No. 15,758). The court upheld a superior court's decision to grant a declaratory judgment

and permanent injunction against the exclusion of a married student from his high school's ath-

letic program, ruling the classification-unreasonable as both over- and under-inclusive. The

classification was deemed over-inclusive in that it included some married students of good moral

character who would not corrupt their fellow students or contribute to an unwholesome atmosphere,

and under-inclusive in that single persons of bad moral character were -unaffected.

The court also found the classification defective,in that it contravened public policy of

allowing teenagers to marry to legitimatize offspring resulting from preCarital sex, citing

Romans v. Crenshaw, 354 F.Supp. 868, 370 (S.D. Tex. 1972)(exclusion from nonathletic extracurricu-

lar activities because of marital status unconstitutional), which observed:

A rule that would punish the necessary,legitimization of an offspring'(by getting married)
would in its purblind application effectively reward the bastardizing of the offspring.

But cf. Dynes v. Toll, 512 F.2d 252 (2nd Cir. 1975)(rejecting a claim based on right to marital
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privacy and right to raise children as grounds for striking down a university provision excluding

children from married students housing) and Parish v. :rational Collegiate Athl. Ass'n, 506 F.2d

1028 (5th Cir. 1975)(rulc barring athletes who do not earn minimum grade point average found to

have rational-basis).

PARENTS

A 1973 decision supplements the CLASSIFICATIONI1NTERTALS at 151-152 on pregnancy and unwed

motherhood: The court in Houston v. Prosser, 361 F.Supp. 295 (N.D. Ga. 1973) found the school

_board policy of excluding an unwed mother from the day school fair and valid on'its face, because

the.plaintiff had the opportunity to attend night School; but held it to be a violation'of the

equal protection clause, as applied,. because there was a tuition charge for the evening session.

Analogies nay be drawn between the school's policy of excluding pregnant students and similar

policies toward pregnant teachers. Cf. Cleveland Bd. of Educ. v. La Fleur,,,414 U.S. 632 (1974)

(right.to be free from unwarranted governmental intrusion into natters so fundamental as the

decision to bear a child). But see BvneS v. Toll, 512 F.2d 252 (2nd Cir. 1975)(upholding the

exclusion of students with children from college dormitory).

AGE CLASSIFICATIONS

Another basis for exclusion for normal children is discrimination because of age.- In a non-,

school case, an early District of Columbia decision, In re P.J., Civil No. 922976 (D.C. Super. Ct.

Feb. 6, 1973), the judge, after finding that a 17-year old was entitled to an abortion on the

grounds she would suffer physical and mental anguish, also found that-if the respondent were

-denied an abortion solely-because of her chronological age, it would be a denial of rights and

b-,efits guaranteed-by the Constitution and the Bill of Rights.

The most-explicit statement of this right was made by the.court in Foe v. Vanderhoff, Civil

No. 74-i-418 (D. Colo. Feb. 5, 1975) (Clearinghouse Review No. 13,046 E). A minor brought action
.

seeking a declaration that a Colorado law requiring parental consent befdre a minor may obtain an

abortion was unconstitutional. At the time of the abortion, plaintiff was suppdrting,hersilf, was

living away from home, and made a voluntary and informed decision regarding her abortion, The

court ruled in favor of the plaintiff, on three bases: (1) The right to privacy extends to minors

and thus, a minor has a right to an abortion absent some compelling state interest in limiting her

right. (2) The state's interest in protecting minors "from improvident, hasty and uninformed de-
,

cisions" is not served,by a statute that creates a blanket requirement of parental consent without

making exceptions for minors who are supporting themselves,-"mature, emancipated, or who have re-

ceived counseling and'guidonce." ,(3) The-- state's interestinlostering-parental control is not
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sufficiently cerpelling to lustily this broad and unrestricted intrusion into a minor's own con-

stitutional rights. This case should be read carefully as it has implications for a wide range

of issues relating to the rights of minors.

Unjustifiable age discrimination has also been successfully demonstrated in student housing.

In Cooper v. Nix, 496 F.2d 1285 (5th Cir. 1974), the court ruled that a regulation exempting

students age 23 and over, but not those in age groups 21-23 from on-campus residence requirements

was invalid as lacking any rational basis. See also Mollere v. Southeastern Louisiana Col., 304

F.Supp. 826 (E.D. La. 1969)(ru1e requiring girls under 21 to live on campus while allowing others

to live off-campus where only reason given is to raise revenue is violative of equal protection).

Bur see, Prostrollo v. University of S. Dakota, 507 F.2d 775 (8th Cir. 1974), cert. denied, 95

S. Ct. 1687 (1975)(discussed infra at pp. 212-12). Cf. Richard V. Reading Housing Authority,

Civil No. 72-2339 (E.D.Pa.:Jan. 26, 1973)(ordering housipg authority to provide-emancipated

minors with public housing).

One of the first successful challenges involving age discrimination in attending college is

Miller v. Sonoma, Civil No. C-74-0222 (unreported opinion, N.D. Cal., Aug. 26, 1974) which was,

however, decided essentially on due process grounds. In Miller. a California district court

found unconstitutional a community= college policy which excluded some non-high school graduatei

under 18.

NON-RESIDENTS

The practice of charging higher tuition for non-residents at universities and public schools

seems unlikely to disappear very soon. The plurality in Viandis v. Kline, 412 U.S. 441 (1973)

seemingly approved that device, or at least accepted it as a permanent irrebutable presumption.

Id. at n. 9. The decision was so interpreted by Justice Marshall in Memorial' Hospital v. Maricopa

Co., 415 U.S. 250, n. 12 (1974). Thus, there does not appear to be five votes on the Supreme Court

waiting to strike down the residency requirement for tuition purposes. The sixth circuit expressly

upheld the one-year residency requirement as a qualification for in-state tuition in Hooban v. Bol-

ing, 503.T.2d 648 (6th Cir. 1974)(citing Viandis v. Kline) and in Kelm v. Carlson, 473 F.2d 1267,

1271 (6th Cir. 1973). See also Montgomery v. Douglas, 388 F.Supp. 1139 (1): Colo. 1974)(upholding '

requirement of one year domicile in Colorado preceding registration for in-state tuition)-; Dallam

v. Cumberland Valley Sch.: Dist,., 391 F.Supp. 358 (M.D.Pa. 1975)(upholding rule barring high school

student from interscholastic athletSc activity for one year, if newly transferred to school and

not living with parent or guardian). Cf. Hayes v. Board of Regents, 495.:F.2d 1326 (6th Cir. 1974).

However, ex lusion on account of residency may be another matter. See, Cabrillo Comm. Col,

Dist. v. California Jr. Col. Assn, 118 Cal. Rptr., 708,44 Cal. App. 3d 367 (1975). The court ruled

that any high sylool graduate should be admitted to the community college of his or her choice

irrespective of the length of time that the student had resided in a particular community college

district; that admission to a community college athletic program is tantamount to being admitted

to any other e.lucational program of the college; that the athletic residency requirements pro-

mulgated by the association for its members (community colleges, public and private) are also
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vElativ? Jf ware law insofar as they imaase additional residency requirements upon students who

wish to participate in community college athletic programs after they have already been duly

admitted to the institution. The Court also ruled that the college could not prevent the student

from trying out for an interscholastic athletic program merely because of failure to meet a

length-of-residency requirement. Residency requirement for elementary or high school students
are even more vulnerable. See e.g., Brownsville Ind. Sch. Dist. v. Bamboa, 498 S.W. 2d 448 (Tex.
App. Zr. 1973). The court held that a child who had lived in the school district with his aunt

who was his guardian for 16 months was a resident either in his on right or through his aunt's

guardian hip.

Aliens are also a special category, and tuition differentials based on alienage rather than

non-residency are inherently suspect. Thus, in Jagnandan v. Giles, 379 F.Supp. 1178 (.M.D. Mass.)

1974) the court struck down a statute classifying all alien students, irrespective of actual
A

residency, as non-residents for tuition purposes. See also Coba v. Board of Trustees, Civil o.

74C 2772 (N.D. 111. Feb. 27. 1975)(classification of political refugees pending recognition as

permanent residents; by stipulation, policy changed so that plaintiffs could become eligible for

1n-state tuition ratee)felearisehouse Review Co. 13,649).

1NEQrALITY N IPLINE

As i general rule, discipline for truancy or for any other wrong: doing cannot be rade an in-

strunent of racial diseriminatioa. Woods v. Wri,,ht, 334 F.2d 369 (5th Cir. 1964); Dunn v. Tyler

lad. -5th. Dist., 327 F.Supp. i.8 (E.D. Tez. 1971)(dictum), codified, 460 F.2d 137 (5t' Cir. 1972).

However, beause courts can fail to recognize farts establishing such discrimination, an enlight-

ened court is more helpful to an attorney than any number of statistics. A leading Texas case,

Hawl,ins v. Coleman, 376 F.Supp. 1330 (N.D. Tex. 1974) found that "white institutional racism" was

the ehie: cauee of the disproportionate number of blacks receiving suspensions and corporal-punish-

ment within a school district. The court .tared that there was a need for the district to be

responsive to the needs of black students by acting in terms of institutional and structural

change, in terms of training of teachers and counselors, in terms of training students to deal

with institutional racism, and in terms of community affirmative action. However, the court's

order was limited to "reviewiingj its present program" and "Reciting] into effect an affirmative

program aimed at materially lessening 'white institutional racism'
. . . ." Id. at 133g.

Statistics generally support allegations that disciplinary actions arc often racially dis-

rriminatory. A 1973 survey shows that black, Spanish surnamed, Asian-American and Native American

students are expelled or suspended twice as often as white students. See generally HEt' FACT SHEET:

STUDENT DISCIPLINE, May 1975, and Sept. 1975; Miller, Student Suspension in Boston: Derailing

Desegregation, 20 INEQUALITY IN EDUC., 16 (July 1975) !Background material); and Demarest and

---

Exe2rpted at p. 180, infra, 'cote that the PHEW has followed up with new guidelines for record-
keeping In disciplinary cases.
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R-r..tF.x !;es:srv.s,0,,, the Eff,t of lastitutional R.scisr on

SrFoal A.-winlIT4e, 24 1:.:E0JALITY Lti Zi Lialy 1975) (discLssing Hawkins v. Colecenl. But

see shine v. Childs. 359 F.Supp. 1OU5 (N D. Fla. IC73), aff'd sub nom., Sweet v. Childs, .507 F.2d

05 (5th Cir. 197y) (fact that statistics showed more blacks than whites were suspended or expelled

was 4 "fortuitous cIrcu=stance") and Iillzan v. Dade Counts Sch. ad., 327 F.Supp. 930 (S.D. Fla.

1971) (fact that Si of 93 students suspended for interraaal fighting were black WAS due to blacks

being e3sier to identilv because of .3 "fortuitous eircumstance"). Cf. Carbonaro v. Reeher, 392

F.Supp. 753 (E.D. Pa. 197i) (upholding state l.r requiring extra burden on ex- felons to prove they

are of "satisfactory character" to qualify for tin.inci.11 aid for state A.talleges and rejecting arge-

_,A t'.,4 EL, ,iliAte discrizinaton be.-.use o: disproportionate Amber of ninority

convictions.

A motion for further relief on alleged discriminatory discipline is pending in Morgan v.

Mennigan, Civil No. 72-911-c. (D. Mass. June 21, 1974) the Boston desegregation case. Supporting

affidavits and a memorandum were filed with the:motion. (Clearinghouse Review No. 13,159)

Discriminatory disciplinary proceedings also may be instituted as a result of-sex discrimin-

ation. See ere., Jacobs v. Benedict, 39 Ohio App. 2d 141, 316 N.E.2d 898 (1973) (hair regulations

applicable only to tales found invalid). School officials nay also attempt to discriminate

against those intrepid students who dare institute suits against the system. In Herman v.

University of South Carolina, 457 F.2d 902 (4th Cir. 1972) the bench noted that not students

permanently expelled as a result of a sit-in had been reinstated, but school officials told the

plaintiff that he would not receive any consideration of reinstatement while the suit was pending.

While the court felt unable to dispose of the case on the basis of events occurring subsequent to

the institution of the suit, it stated, id. at 902:

. . . if others, whose participation in the events leading to disciplinary action
was not less culpable than that of plaintiff, were forgiven and reinstated, we would

see a substantial denial of equal protection of the laws if plaintiff were not

afforded similar treatment.

Finally, it should be noted that many similar cases were settled on substantive or procedur-

al due process grounds. See Woods v. Wright, 334 F.2d 369 (5th Cir. 1964)(Black students

who had been arrested for parading without a license to protest racial discrimination were sub-

sequently .suspended or expelled from school); Galt Students Organization v. Bonner, 509 F.2d 652

(1st Cir. 1974) fdenial of a homosexual college group to hold college-sanctioned functions) and

Quintanilla v. Carey, Civil No. 75-C-829 (N.D. Ill. Mar. 31, 1975)(allegations that disciplinary

action was a result of student's role as Latino activist held irrelevant where due process had

clearly been violated).

Jane Samuels

Center for Law and Education

August 15, 1975

179



Appendix to Part IIIICH4ligi:11EW Fact Statement and Guideline

(V.S. bEEW. Tact sheet. Roden,
survey of school syster.,i oper
ment of over 10,..1

yip Jne (S.41t. 1975)J: (The statement is based on a 1972-73
ng R.nder a plan of desegregation or having a minority enroll -

The survey , . rer:.rts a total of 23.984,721 students in the 2,908 systems surveyed. Of the
total, 36,8N1 students were expelled from schecl and 930,429 were suspended at least once for an
average suspension of 3.9 days.

Minority students accounted for 38 percent of the rotal enrollment. but they also accounted
for 43 percent the expulsions and 49 percent of the suspensions. The average suspension for
a minoritv student was 4.3 days as compared to 3.5 days for a non-minority student-, . .

. Black students received the greatest proportion of disciplinary actions. Of the
36,881 :.-xpulsions, Native American Indians received 222 (about 1 percent), Asian-Americans
ill (w der 1 percent). Spanish-surnamed 2,083 (6 percent), and Black Americans 13,503 (37
percent). Non-minority students (62 percent of total) . . . received 19,482 expulsions or
55 percent of the total.

A total of 393,057 Black students were suspended from school at least once (42 percent of all
suspensions) while 4,111 Native American Indian (0.5 percent), 2,000 Asian-American (0.5 percent)
and 58.174 Spanish - surnamed students (6 percent) were sent home at least once. . . .

Black students were suspended for an average of 4.5 days -- a full day more than the average
of 3.5 days for non-minority students. .

. The days for all students suspended at least once totalled 3,656,376. Of this figure
the minorities compiled 54 percent and the non-minorities 46 percent, although minorities were
only 38 per ,nt of the total enrollment . .

School systens in the southern and border States appear to mete out disciplinary actions more
frequently and for longer periods. . .
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111(D) Substantive Due Process

INTRODUCTION,

A concept of substantive due process has slowly been evolving since the birth of the bill of

rights. Initially, the concept was relatively concrete -- the fourteenth amendment's definition

of due process, which applied to states, was held to encompass the first amendment's guarantee of

free speech and press, which applied to the federal government, Gitlow v. New York, 268 U.S. 652

(1925); Schneider v. State, 308 U.S. 147, 160 (1939); Douglas v. Jeannette, 319 U.S. 157, 162

(1943). Thus, one-by-one, the basic rights guaranteed to citizens of the United States were

extended to citizens of the several states through the due process clause of the fourteenth

amendment. See, e.g., Powell v. Texas, 392 U.S. 514 (1968)(eighth amendment); Escobedo v. Illi-

nois, 378 U.S. 478 (1964)(right to counsel under sixth amendment); Robinson v. California, 370

U.S. 660 (1962)(eighth amendment); Monroe v. Pape, 365 U.S. 167 (1961)(search and seizure protec-

tions of fourth amendment); Powell v. Alabama, 287 U.S. 45 (1932)(sixth amendment right to

counsel in felony eases).

In addition, the court has in the past also been willing to define substantive rights under

the due process clause of either the fifth or fourteenth amendment. To distinguish these sub-

stantive rights from procedural rights, we have used the test of finality of relief: a student

who has been denied substantive due _process cannot ever be punished for the offense allegedly

committed while the substantive defect was in operation, whereas a student who has,been refused

procedural due process can usually be punished upon the completion of a fair and adequate hearing.

Of course, a substantive defect in a statute can be corrected, and students can thereafter be

punished for similar acts.

eased upon this analysis, the first note in this section is on the problem of vagueness, --

the situation where a student is disciplined according to a rule which is so poorly specified
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that it is unlikely that the student knew at the time of committing the offending act that he or

site would be subjected to punishment as a result. Such a defect, if found to exist by a court of

law, would permanently taint any disciplinary ptoceedings against this particular student, and

thus, it is classified here as a rule of substantive, rather than procedural due process.

Another category of cases which we have classified as substantive due process are those

involving a student's right to determine his or.her own appearance. Often these cases are class-

ified under a general "right to privacy." This term should not be confused with the fourth

amendment right to privacy. However, inasmuch as a person's decision on appearance and grooming

is -- however personal -- not very private in its execution, a fourth amendment right to privacy,

standing alone, would not offer the long-haired student adequate protection upon a careful

analysis. Thus, in the context of grooming decisions, we are more comfortable with a substantive

due process argument -7which hold that state governmental action must not offend oar sense of

justice-as expressed generally in the bill of rights, including a "penumbra" which emanates from

the first, fourth, fifth, and ninth amendments- (In the alternative, an-equal protection argu-

ment is also valid, where grooming rules are applied' to some but not all students.) The full

discussion of our analysis of grooming regulations appears in Part III(D)(2), infra.

The third note in this group, Part III(D)(3), infra, concerns freedom from the "long arm"

of the school -- that is, freedom from control by school authorities in other personal, sometimes

private spheres of life. This should include freedom to live at a place of the student's choos-

ing, rather than be required to live in university dormitories. It should also include freedom

from regulation of off-campus activities and one's status where it bears little or no relation

to one's standing as a student (e.g., marital status). A fourth area of Substantive due process

is discussed at p. 318, infra, under the note on Excessive Punishment.

For another discussion of the applicability of substantive due process, see.Merle McClung,

The Problem of the Due Process Exclusion: Do Schools Have a Continuing Responsibility CO Educate

Children-with Behavior Problems? -3 J. OF L. & EDUC. 491 (1974)(a version of which appears in the

CENTER FOR LAW AND EDUCATION, CLASSIFICATION MATERIALS (Revised ed., 1973) at 155-

The due process clause has also been held to guaranty a limited number of substantive rightS

which are not expressly guaranteed by any amendment or combination of amendments: Thus,-the Court

has identified some right to be free of governmental interference in certain personal and private

affairs. See, e.g,. Meyer v. Nebraska, 262 U.S. 390, 399, 402-03 (1923)(right to have children-

instructea in German; Court recognized broader right to rear children as parent sees fit); Pierce

v. Society of Sisters, 268 U.S. 510 534-35 (1925)(right to select private schooling for

derived from a broader right to rear children); Griswold v. Connecticut, 381 U.S. 479 (1965)

(possession of contraceptives protected under a "penumbra" extending from the first amendment to

certain essentially personal decisions relating to fiimily Life); Loving v. Virginia, 388 U.S. L

(1967)(interracial marriage protected under both equal protection and due process clause); Roe v.

Wade, 410 U.S. 113, 153 (1973)(limited protection extended to decision to have an abortion under

due process clause); Board of Educ. v. Lafleur, 414 U.S. 632 (1974)(compulsdry maternity leave

without pay for female teachers struck down as interfering with a right to marriage an&procrea-'

tion, ZatIved from the due process clause).
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Where the Csx, wiilinz to identify a specgie right of substantive due process, it has

u=.eall eh4raeteri.:e4 right as "fund,imental." Upon doing so, the Court is indicating

that it will apply stri,ter teNts when reviewing the limitation itself and the statutory language

ereatinc the infringement. if a right is fundamental, it may nor be limited by the state unless

there is a "compelling state interest," and, in addition, the relevant statute.nust be narrowly and

preeisel,draun to confine it to these "legitimte state interests at stake" which the court will

re,7eenize es suffi.-iertly ecmpelting. Roe v. Wade, Ll0 V.S. at 155.

There is, f course, a close relation between these due process cases and equal protdction

cases. Once run.!amental right is identified under the dge process claUSe, it shouhl also trigger

t stricter test in equal protection cases. See Part 1.1I(C)(1), at p. 145, supra. See also Eisen-

4t6 7.S. 438 (1972), where the court found that it denied equal protection to re=

strict un-arried persons' use of contraceptives while permitting its!: marrieds. The court applied

a strut serutinv test, rejecting, for example, the argument that thekc4csification was justified

by the state's interest in penaltypreventing fornication on grounds that the p for the latter was'

much less than the penalty for using contraceptives. Sometimes, too, a fundamental right under

the due process clause will first be identified in an equal protection case, as the Court must

determine what kind of test-to apply. See Skinner v. Oklahoma, 316 U.S. 535, 541 (1942). (procrea-

tion deemed a fundamental right requiring strict scrutiny of a law which imposed sterilization as

a penalty for certain crimes. See also Shapiro v. Thompson, 394 U.S. 618 (1959) 1Court identified

a fundamental right to travel triggering strict scrutiny of law requiring welfare recipient to live .

in state one year).

One unenumerated which is clearly not fundamental is the right Oa contract. The con-

tract right was the unehumerated right involved in Lochner v. New York, 198 U.S. 45 (.1,905) and sub-

sequent cases' following Lochner. In Lochner the Court struck down a state law limiting the hours

of bakers as violative of this personal right. There iras little discussion of what test to be

appliCl, 198 1%S. at 57:

The question whether this act is valid as a labor law, pure and simple, may be dis-

missed in a few words. There is no reasonable ground for interfering with the liberty

of person or the right of free contract, by determining the hours of labor,' intthe

occupation of a baker.

In the framework of the modern constitutionalist, it is obvious, especially after reading the

lissent, that the court was applying "strict scrutiny." it rejected numerous arguments, apparent-

ly grounded on statistical evidence, that the baker's profession was unhealthy and hazardous, and

the taw was passed as a health measure. The Court pointed out that all occupations held some haz-

ards, and argued -.bat even professional -men, including lawyers, could be limited if they accepted

the argument based on health. Id. at 57-58, 60. The Court also rejected an argument that the

hours limitation was intended to promote cleanliness among bakery employees. Id. at 62.

When the Court ultimately rejected Lochner, it did not make it clear whether it was rejecting

the right to contract as a fundamental right, whether it was rejecting the Court's test of ratio-

nality," or both. The first case, West Coast Hotel v. Parish, does not mention Lochner, but only

overrules one of its progeny. 300 U.S. 379, 399-400 (1937) (overruling Adkins v. Children's

Hospital, 261 U.S 525 (1923) and upholding a minimum wage law for wow:W...1-In Ferguson v. Skrupa,
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372 V.S. 726. 729-30 (1963) it is specifics :3y mentioned:

There was a time when the Due Process Clause was used by this Court to smut down
laws which were thought to be wareasoeable, that is, unwise or incompatible with some
particular economic or social philosophy. . (citing Locaner and its progeny).

The doctrine that prevailed in Lochner . . . and like cases -- that due process
authorizes courts to bold laws unconstitutional when they believe the legislature has
acted unwisely -- has long since been discarded.

See also Griswold v. Connecticut. MIL U.S. at 481-52 (". . . some arguments suggest that Loch/ter

should be our guide. gut we decline that invitation . . . .")

The due process area is one to watch, nonetheless, as the present Court seems uncogfortable

.with equal protection theories in all but the most suspicious type of classifications (e.g.,

race, national origin, alienage) and cases clearly involving a traditional fundamental, right.

It is unlikely, however, that the Court will expand the concept to the point phere it was at

the rife of Lochner, for the memory of that case and the problems it ultimately cleated, and, the

criticism it drew for the Court are still very much with us. Oa the other bamdope author has

suggested chat the Court may be willing, at the very least, to strike demo legislation' which

creates "irrebutable presumptions." That is, a statute which makes an assunition that certain

groups of people will respond in certain ways, and then applies corrective easurei without

giving a person an ovportunity to prove the assumption false, as applied. to him or her, violates

due process. Sauntry, Irrebutable Presumptions as an Alternative to Strict Scrutiny: From

Rodriguez to Lafleur, 62 CEO. L. J. 1173 (1974). As this author poists out, a majority of the

Court has adopted this analysis upon occasion. Id. at 11111 -1195. The Court's view in this area_

is still developing, however. See Cleveland 14. of Educ. v. LaFleur, 414 U.S. 632 (1974); gland's

v. Kline, 412 U.S. 441 (1973)(unmarried students were classified as non-resident for tuition

purposes if address in prior rear was out of state); Stanley y. Illinois, 405 U.S. 645 (1972)

(unmarried fathers not permitted custody; court held petitioner was entitled to hearing on

question of fitness); Bell v. Burson, 402 U.S. 5_35_(1_971) (uninsured motorist who cannot post

security lost license without any hearing on question of fault). Stanley concentrated primarily

on an equal protection theory, pointing out that unmarried mothers were granted a hearing on the

question of fitness, while Stanley-did not. Lafleur focused primarily on the substantive right

of the teacher to marry and have children. Viandis and Bell focused primarily on procedural due

process. In each of these, however, the irrebutable presumption was among factors contributing

to the decis'on to invalidate the law. See also Paine v. Board of Regents. 355 F.Supp. 197, 203

(M.D. Tex. 1972), aff'dpelcuriam, 474 F.2d 1397 (5th Cir. 1973) (automatic suspensions for

conviction based on marihuana use created "an irrational and irrebutable presumption that such

students are unfit and thereby deprive then of due process of law." but see Dallas v. Cumberland

Valley Sch. Dist., 391-F.Supp. 358 (M.D. Fla. 1975).

Like the rule against vagueness, the Irrebutable presumption is a defect of the statute or regu-

lation, and its cure will generally depend upon an appropriate amendment. Thus, it is classified

here as a rule of substantive due process, rather than procedural.

Of course, there is always he unlikely but valid chance of invalidity under the due process

clause because a rule or school action is purely arbitrary and unreasonable. This was the rule
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prior to Lochner, anJ presusably has been restored upon the clear jettisoning of the Lochner line

of cases. A stateeent of the rule can be found in a pre- Locbser case, Powell v. Pennsylvania, 127

r.s. 671, 685-46 (MS) :

. . As it does not appear upon the face of the statute, or from any facts of which

the court must take judicial cognizance, that it infringes rights secured by the funda-

mental law, the legislative determination of those questions is cooclusime.upon the

courts. it is not a part of their functions to conduct investigations f facts entering

into questions of public policy merely. and to sustain or frustrate the legislative

will, embodied In statutes, as they say happen to approve or disapprove its determination

of such questions. . . . the legislature of Peonsylvadia . . . ue must conclusively pre-

sume . . . has determined that the prohibitive' of the sale of lolesmorgarimej . . . will

promote the public health, and prevent frauds in the sale,of such articles.

See also Muon v. Illinois, 94 U.S. 113. 132 (11176)(warehouse rate regulation):

we must JSIONUt that, if a state of facts could exist that weld justify such legislation.

it actually did exist when the statute mow voider consideration UAW passed.

This rule appears in school cases often as dicta, rather than as part of an essential holding.

See, e.g.,. Pierce v. Society of Sisters, 261 U.S. 510, 534 (025):

. . rights guaranteed by the Constitution nay not be abridged by legislation which

has no reasonable relation to some purpose within the competence of the state.

P.M. Lines
Center for Law and Education
September 12, 1975
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III(D)( 1) Vaguesess

A tine-ionered principle of substantive des process requires that people be given fair mace

that a particular word or deed will subject then to serious sanctions before they embark em a comma

of conduct that leads them Leto conflict ufth the rule which frowns upon that word or deed.1 The

rule has generally bees stated as follows:

The constitutional requirement of definiteness is violated by a criminal statute
that fails to give a person of ordinary intelligence fair notice that his contemplated

conduct is forbidden by the statute. The underlying principle is that no man shall

be held criminally responsible for conduct which he could not reasonably understand

to be proscribed.

United States v. Har:Iss, 347 U.S. 612, 617 (1954); see also Connally v. General Constr. Co., 269

U.S. 3115, 391 (1926).

This general rule has been applied by the Court wherever a serious sanction was invoked

against a person -- regardless of whether the rule was designated as "criminal" or not. E.g.,

A.S. Small Co. v. American Sugar Refining Co., 267 U.S. 233, 239 (1925); Bassett v. lullitt, 377

U.S. 360 (1964). Is Sagglt v. Whitt the state of Washington attempted to require a loyalty

oath from its university and college teachers as a condition of employment. The Court found the

oath requirement in violation of both the first amendment and the due process clause because of

vagueness. The Court quoted Cramp v. board of Public Instr., 368 U.S. 278, 287 (1961), where it

said:

1
Care Should be taken that it is the rule which is vague and not an .exception to it. See Avard

v. Dupuis, 376 F.Supp. 479 (0.11:8. 1974). A six-year old child was dismissed from kindergarten

became be had not been vaccinated. The Child's father-had-requested-a religious exemption,

pursuant to a statute authorizing this, but it was refused, tie challenged the statute, and a

three -judge court found language which provided that "A child be excused from immunizatiowfor
religious reasons at the discretion of the local school board," to be vague and in violation of

the due process clause. The defect was not cured by requirements for procedural due process
because the lack of standards effectively denied the family a "meaningful right to be heard:"

The court pointed out that there was no way-of knowing what kind of material to present to the

board during the hearing, and the board's statement of reasons for dismissal "would be weaninpless

without standards to which it could be compared." After declaring the clause invalid, however,

the court observed that the remaining valid portion of the statute required immunization and re-

fused to grant relief against the dismissal.
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The vice of ULCCMStitUtien.31 vagueness is further aggravated where, as here, the statute
in question operates to inhibit the exercise of individual freedoms affirmatively pro-
tected by the Constitution.

The problem with the vague rule is that it pernits those who are enforcing it to mice decisions

which are entirely unpredictable and Which, while not necessarily arbitrary and capricious, are

really ex post facto decisions so far as the punished person is concerned.

DECREE OF CERTAISTI REQUIRED

Few courts deciding on vagueness challenges to lawsor regulations touching upon student rights

have carefully considered the criteria for deciding whether an acceptable level of certainty has

been attained. An exception is Corp. of Haverford Col. v. Realer, 329, F.Supp. 1196 (E.D.Pa. 1971).

The court set forth the following "considerations" and discussed each prior to analyzing the problems

of vagueness. and overbreadth in the relevant statute, id. at 1201-!

(1) The nature of the rights threatened by the uncertainty;

(2) The probability that the threatened right actually will be infringed. This has
been seen z1 a function of what sori of tribunal applies the allegedly uncertain stan-
dard;

(3) The potential deterrent effect of the risk of such Infringement. This would
largely be a function of the nature of the penalty imposed by the statute;

(4) The practical power of the federal courts to supervise the administration of the
allegedly vague scheme; And

(5) The extent to which the subject area necessitates verbally imprecise regulation.

The first and cost inportant consideration -- nature of the rights -- should require stricter scru-

tiny where the statute on its face or as applied is interpreted to include some prohibition on free

expression.
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VAGUE RULES FOCUSING ON ROTA CONDUCT ARS eRESSION

Applying the vagueness doctrine, the Court in Crayned v. City of Rockford, 408 U.S. 104,.104-

109 (1972) struck down an antipicketing ordinance while upholding an anti-noise ordinance:

. where a vague statute "abutisj upon sensitive areas of basic First Amendment
freedoms," it "operates to inhibit the exercise of (those] freedoms." Uncertain

meanings inevitably lead citizens to "steer far wider of the unlawful zone" . . .

than if the boundaries of the forbidden areas were clearly marked.

As noted above in the discussion of overbreadth, section III(A)(6), p. 107, supra, the vague

regulation which on its face touches upon free expression as well as conduct is clearly overbroad

as well, and the overbreadth rules should apply. In fact, in some cases, the courts cite only the

vagueness doctrine while making a traditional overbreadth argument. fug,, Crayned v. City of Rock-

ford, 408 U.S. 104, 109 (1972); Eisner v. Stamford Id. of Educ., 440 F.2d 803 (2d Cir. 1971);

Stacy v. Williams, 306 F.Supp. 963 (R.D.Hiss. 1969) (three judge court). In Eisner v. Stamford Sd.

of Educ., 440 F.2d at 811, the court invalidated a rule requiring prior approval of "distribution

of written material." The court cited the vagueness doctrine and specifically held the word "dis-

tribution" to be too vague, pointing out that it could apply to mere note-passing. Accord, ILA.,

Shanley v. Northeast Ind. Sch. Dist., 462 F.2d 960, 977 (5th Cir. 1972); see also Baughman v.

Freiennuth, 478 F.2d 1345, 1348 (4th Cir. 1973); Cintron v. State 3d. of Educ., 384 F.Supp. 674

(D.P.R. 1974); Undergraduate Students Assn v. Peltason, 367 F.Supp. 1057 (S.D. III. 1973).

As is the case with overly broad rules, courts should examige vague statutes which on their

face allude to expression more strictly than vague statutes which appear to cover conduct only:

A higher degree of certainty is required of a statute that has potentially inhibiting

effects on free speech.

Corp. of Haverford Col. v. Reeher, 329 F.Supp. 1196, 1202 (E.D.Pa. 1971). After stating this prin-

ciple, the court determined to apply a stricter test to a statute which required denial of finanCial

assistance to any student --

. . . Who has been expelled, dismissed or denied enrollment by an approved institution

of higher learning for refusal to obey, after the effective date of this act, a lawful

regulation or order of any institution of higher education, which refusal, in the opinion

of the institution, contributed to a disruption of the activities, administration or clas-

ses of such institution; or

. . . Who has been convicted in any court of record of any offense committed in the

course of disturbing, interfering with or preventing, or in any attempt to disturb, inter-

fere with or prevent the orderly conduct of the activities, administration or classes of

an institution of higher education.

id. at 1204, 1213. These sections were found both vague, id. at 1207-09, and overbroad, id. at

1209-10.
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VAGUE RULES FOCUSING ONLY ON CONDUCT

To analyze the federal court treatment of vagueness in rules where the rule does not touch upon

first amendment rights, it is useful to distinguish between cases where the students were attempting

to exercise a first amendment right, and the attendant conduct was Incidental, and cases where the

student was engaging primarily in conduct, and the expression was incidental. Where the expression

has high emphasis, the courts are inclined to invalidate the.rule, either on its face or as applied.

Where the conduct is dominant, the courts generally reject the vagueness argument and leave the dis-

ciplinary statute or rule undisturbed.

A classic example of the first group of cases -- involving rules which are vague, and do not

appear on their face to regulate free expression but which were used to inhibit protected rights

is found in the case of Sozlin v. Kauffman, 418 F.2d 163 (7th Cir. 1969). A university rule forbid-

ding "misconduct" was applied to discipline students for participating in a demonstration. A court

faced with this rule could respondjn two ways: first, it could declare the rule unconstitutional as

applied to a student engaged in free expression; or it could declare the rule unconstitutionally

vague and overbroad on its face. In Soglin the'court chose the latter alternative, as have most

courts faced with this situation. Accord, Sullivan v. Houston Ind. Sch. Dist., 307 F.Supp. 1328,

1344-45 (S.D.Tex. 1969), supplementary injunction ordered, 333 F.Supp. 1149 (S.D.Tex. 1971), and va-

cated, 475 F.2d 1071 (5th Cir. 1973) (informally approving 307 F.Supp. 1328). The Sullivan court

voided a rule permitting the school principal to make regulations "necessary in the administration

of the school and in promoting its best interests." Accord, !g.-, Jacobs v. Board of Sch. Commits,

490 F.2d 601 (7th Cir. 1973), vacated as moot, 420 U.S. 128 (1975); Stacy v. Williams, 306 F.Supp.

963, 968-78 (N.D.Niss. 1969) (three judge court); Smith v. University of Tennesiee, 300 F.Supp. 777,

778-79 (E.D.Tenn. 1969); Snyder v. Board of Trustees of the Univ. of Ill., 286 F.Supp. 927 (N.D.

Ill 1968) (three judge court).

The courts are generally chary of a request to invalidate a law or regulation when there is no

facial invalidity and the student challenging the rule has been subjected to disciplinary proceed-

ings because of conduct. The rule on vagueness applies in these cases nonetheless, and uncertain

rules should be struck down, absent circumstances indicating that the student knew for other rea-

sons that the particular conduct would trigger disciplinary procedures.

In Corp. of Haverford Col. v. Reeher, 329 F.Supp. 1196 (E.D.ft. 1971), discussed above, for

aspects of the opinion relating to facially infirm rules, the court considered another rule focusing

exclusively on conduct. "Because of its more tenuous connection with First Amendment rights," the

following section was judged with less rigor, id. at 1204, 1213:

. . . The agency may deny all forms of financial assistance to any student:

. . . Who is convicted by any court of record of a criminal offense which was com-
mitted after the effective data of this act, which under the laws of the United States
or Fernsylvania, would constitute a misdemeanor involving moral turpitude or a felony . . . .
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The court then ruled that a statute which on its face regulates only conduct need not attain the

sane degree of certainty as a statute which has no potential effects on free speech. Even applying

a less rigorous test, Lowever, the court found the section unconstitutionally vague, id. at 1205-06

but not overbroad, id. at 1209. The Court said, id. at 1205-06 (footnotes omitted):

The allegedly vague segment of this subsection is that which a'lows PHEAA to deny
aid to anyone convicted of a "misdemeanor involving moral turpitude." Defendants rely
on the fact that the Supreme Court, in its only pronouncement on the subject, held
that the phrase "crime involving moral turpitude" in the Imminration Act of 1917 was
not unconstitutionally vague. Jordan v. De George, 341 U.S. 223, 71 S.Ct. 703, 95 i.Ed.
886 (1951). That case is distinguishable from the instant controversy. The Court con-
sidered it "significant that the phrase has been part of the immigration laws for more
than sixty years." Id. at 229, 71 S.Ct. at 707. The Court noted that no case had held
the statutory phrase vague and that it had previously construed the phrase. Id. at 230,
71 S.Ct. at 703. There is, of course, no such line of cases defining the term "misde-
meanor involving moral turpitude" under this statute. More significantly, the majority
in Jordan seems to have considered the determinative issue to be whether "crime involv-
ing aural turpitude" was unconstitutionally uncertain in reference to a particular con-
viction. In the case at bar, we most consider not whether plaintiffs would be aware
that a particular crime involves "moral turpitude," but whether the plaintiffs will be
fairly warned as to which misdemeanors involve moral turpitude and thus may occasion the
additional sanction of loss of financial aid eligibility.

The different procedural posture of this case from Jordan requires us to take this
different approach. . . . We do not have before us an individual accused of violating
a statute because he has engaged in certain conduct. Plaintiffs here challenge every
aspect of the statute. They do not argue that the statute is so vague they could not
have known it applied to a particular action. They argue instead that the statute is
so vague that they do not know what actions are proscribed.

In determining the extent to which the subject area necessitates verbally imprecise
regulation it seems most profitable to look at the ways in which states have regulated
similar conduct. An obvious parallel exists between the conduct sought to be deterred
by (a) (2) and (a) (3) and disorderly conduct or breach of the peace statutes. As the

statute upheld by the Supreme Court in Zwicker v. Boll, 391 U.S. 353, 88 S.Ct.1666,
20 L.Ed.2d 642 (1968), indicates, the state can at least give some description of the
conduct it condemns as well as of the consequence to society it seeks to avoid. It
would be nearly impossible to itemize every form of conduct which might result in dis-
ruption of the peace of the university, but careful draftsmanship can make use of gen-
eric and modifying terms to delineate the sort of campus conduct that will not be per-
mitted. . . .

In light of these . . . considerations, we conclude that a substantial potential
threat to First Amendment freedoms would result from uncertainty in subsections (a) (2)
and (a) (3), that control over the administration of the scheme by the federal courts
is not such as would neutralize that possibility, and that the subject matter regulated
does not necessitate vague standards of control which leave room for ad hoc decisions.
Therefore, we will apply a strict standard of certainty to these subsections. Because

of its more tenuous connection with First Amendment rights, subsection (a) (1) will be
Measured against less rigorous certainty requirements.

Accord, Rasche v. Board of Trustees of Univ. of Ill., 353 F.Supp. 973 (N.D. Ill. 1972) (three

judge court). In Rasche the court struck down a United States statute which required a financial

aid cutoff to any student who:

has been convicted by any court of record of any crime . . . and which involved the use

of (or assistance to others in the use of) force, disruption, or the seizure of property
under control of any institution of higher education to prevent officials or students
in such institutions from engaging in their duties or pursuing their studies, and that
such crime was of a serious nature and contributed to a substantial disruption of the
administration of the institution with respect to which such crime was committed.
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The court observed, id., at 976:

The phrase "crime of a serious nature" does iint have a generally understood meaning,

is not one commonly used in the law or elsewhere, and can mean different things to dif-
ferent persons. . . . tribe term . . . is too susceptible of subjective interpretation
to fairly advise in advance what in fact a student is forbidden to do. A student has a
right to fair warning under the Fourteenth Amendment to our Constitution, and the fail-
ure to give this warning violates the First Amendment . . .

The other standard of Section 1060(a) challenged by plaintiff is the requirement that
the serious crime shall have "contributed to a substantial disruption of the adminis-
tration of the institution." This provision has two criteria which are either vague,
overbroad or both. The first is the requirement that the action which constituted the
serious crime "contributed to" a substantial disruption. Must the causal relationship
between the action and the disruption be direct and substantial or may it be remote
and minute?

The court pointed out, by way of example, that the sit-in which provided the basis for plaing.iff's

loss of financial aid was found at the disciplinary hearing to have "contributed to" a substantial
1

disruption, despite the fact that the only disruption (closure of a ROTC office) took place one

half hour prior to the start of the sit-in. Id. at 977. The court also found the phrase "substan-

tial disruption of the administration of the institution" to be vague.

Both Rasche and Reeher involved student activity which is at least marginally protected--sit-

ins and demonstrations, and perhaps should be classified with SogLin and Sullivan as cases where a

vague rule regulating conduct was applied to expression. In these cases the courts are generally

willing to strike down the rule.

The only other case found where a vague rule clearly regulated conduct alone and was stricken

was Crossen v. Fasti, 309 F.Supp. 114 (D.Conn. 1970). The court found "unduly vague, uncertain,

and ambiguous" a dress code which required students to be "neatly dressed and groomed, maintaining

standards of modesty and good taste conducive to an educational atmosphere." The code added that

"it is expected that clothing and grooming not be of an extreme style and fashion."

VAGUE RULES AND DISRUPTIVE CONDUCT

Usually, where the court has characterized the students' activities as disruptive conduct, it

has refused to apply the vaguene*ss doctrine. In Esteban v. Central Missouri State Col., 415 F.2d

1077 (8th Cir. 1969), cert. denied, 398 U.S. 965 (,pm, the court reviewed charges of "childish be-

havior and obscenity toward college officials," lodged against one plaintiff, id. at 1088, and par-

ticipation in a demonstration against another, id. at 1089, and upheld suspensions of two semesters

for each. The college regulation in question was a classic example of imprecision, id. at 1082:

The conduct of the individuk student Is an important indication of character and
future usefulness in life. It is therefore important that each student maintain the
highest standards of integrity, honesty and morality. All students are expected-to
conform to ordinary and accepted social customs and to conduct themselves at all times
and in all places in a manner befitting a student of Central Missouri State College.
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The court specificall) noted that cases in.olving free expression could be treated differently.

IA. at 1089. The court also cautioned that "Ewle do not hold that any college regulation, how-_
ever-loosely franed, is necessarily valid." InMurrav v. West Baton Rouge Sch. Bd., 1172 F.2d

438, 442 (5th Cir. 1973), the court refused to-apply the vagueness doctrine, "falbsent evidence

that the broad wording in the statute is, in fact, being used to infringe on First Amendment

rights . . . ."

In Sill v. Pennsylvania State Univ., 462 F.2d 463, 468 (3rd Cir. 1972) the court considered

vagueness charges against the following regulation:

. . . Acknowledging that the process of communication may include various forms of

individual and collective expression, the University recognizes 'the right of lawful
Iassembly and demonstration. However, a university dedicated to free inquiry and dis-

cussion cannot sanction any interference with or destruction of its responsibilities.
The regular and essential operation of the University is construed to include but is

not limited to,,the operation of its offices, classrooms, laboratories, research
facilities, and the right of access to these and any other physical accommodations
used in the performance of the teaching, research, and administrative functions and
related adjunct activities of the University.

. Disruption is an action or combination of actions by an individual or a group
which unreasonably interferes with, hinders, obstructs, or prevents the regular and
essential operation of the University or infringes upon the rights of others to freely
participate in its programs and services.

. . . It is the responsibility of UniversiCy officials to initiate action to ee-
strain Or prohibit behavior which threatens the purposes or the property of the Univer-
sity or the rights, freedoms, privileges and safety"of the,personnel of the academic
community.

The court held that this "spells out quite clearly and in sufficient detail the conduct which is

forbidden." The court distinguished Soglin v. Kauffman, and said, id.:

We do not have here a situation in which punishment was imposed on students simply on
the basis of allegations of misconduct without reference to any preexisting rule which
supplied an adequate guide.

In Sill, serious disruption and property damage took place during the period in quest on, but the

court did not review the evidence linking the plaintiff; to tlie disruption. Rather it observed

only that it was "substantial," without telling us what it was. Some of the studens were expelled,

others suspended for two terms, and one placed on probation.

The fifth circuit rejected vagueness challenge against a statute which authori ed suspensions

of "incorrigible" children, Pervis v. La Marque Ind. Sch. Dist., 466 F.2d 1054 (5tf11 Cir. 1972),

because another law (the compulsory education law) contained a fuller definition of the word. Id.,

at 1057.

.In Lowery V. Adams, 344 F.Supp. 446 (W.D. Ky. 1972), the court upheld a regulation which sta-

ted, id. at 451 4

The University will not allow or tolerate any disruptive or disorderly conduct which inter-
feres with the rights and opportunities of those who attend the University for the purpose
for which the University exists--the right to utilize and enjoy the facilities provided to
obtain,an education.
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It is noteworthy, however, that the court indicated. agreement with Soglin v. Kauffman'that a uni

versity may not expel a student for "misconduct." Id. at 454. The students in Lowery were charged

with "disorderly conduct" which included forcible entry into an alumni banguet, creating a distur

bance there, refusing to leave when requested, resisting the security officer and using vulgar and

profane language at the time. See also Whitfield v. Simpson, 312 F.Supp. 889, 896-97 (E.D. Ill.

1970).

VAGUENESS AND ADMINISTRATIVE SANCTIONS

It is quite clear that the vagueness rule applies in a noncriminal context. The Supreme

Court addressed the issue squarely in A.B. Small Co. v. American Sugar Refining Co., 267 U.S. 233,

239 (1925):

The ground or principle of the [preceding] decisions was not such as to be applicable
only to criminal prosecutions. It was not the criminal' penalty that was herd invalid,
but the exaction of obedience to a rule or standard which was so vague and indefinite
as really to be no rule or standard at all.

The court declared invalid a section of a federal .law attempting to fix prices, in an action between

two private parties who were disputing their contractual obligations. Accord, Boutilier v. Immigra

tion and Naturalization Serv., 387 U.S. 118, 123 (1967)(dictum); cf., Baggett v. Bullitt, 377 U.S.

360 (1960).

Nonetheless, it is typical in cases where students who were charged with misconduct (rather

than speech violations) for the court to.dismiss the rule against vagueness because it is classified

as a rule for criminal cases only. See, e.g., Jenkins v. Louisiana State Bd. of Educ., 506 F.2d

992, 1004 (5th Cir. 1975)(NS]chool disciplinary regulations need not be drawn with the same preci

sion as are criminal codes."); Black Coalition v. Portland Sch. Dist. No. 1, 484 F.2d 1040, 1044

(9th Cir.. 1973) (same); Murray v. West Baton Rouge Sch. Bd., 472 F.2d 438, 442 (5th Cir. 1973)

(same); Sill v. Pennsylvania State Univ., 462 F.2d 463 (3rd Cir. 1972) (same); Norton v. Discipline

Comm. of,E. Tennessee State Univ., 419 F.2d 1.95, 200 (6th Cir. 1969) (no analogy between student

discipline and, criminal procedure); Jones v. State Bd.,ol "Educ. of Tenn.,'279'F:SupP. 190-(M.1):
a

Tenn. 1968), aff'd without comment on this point, 407 F.2d 834 (6th Cir. 1969) (no-analogy between

attacks on state statutes and college disciplinary rules), cert. dismissed, 397 U.S. 31 (1970);

Speake v. Grantham, 317 F.Supp. 1253, 1272 (S.D. Miss. 1970) (same); Siegel v. Regents of Univ.'of

Calif., 308 F.Supp. 832, 836 (N.D. Cal. 1970) ("Regulations . . . need not be tested by the strict

standards applicable to criminal statutes . . . ."); Esteban v. Central Missouri State Col., 415

F.2d 1077, 1088 (8th Cir. 1969), cert. denied, 398 U.S. 965 (1970). Procedures under other civil

and criminal statutes were deemed-not applicable in Lowery v. Adams, 344 F.Supp. 446 (W.D. Ky.

1972) (citing Jones as the only explanation). All of these cases seem contrary to A.B. Small Co.,

as quoted above..

In Banks v. Board of Public Instr. of Dade County, 314 F.Supp. 295, 289 (S.D. Fla. 1970)

(three judge court), vacated so a fresh appeal could be made, 401 U.S. 988, and aff'd, 420 F.2d

1103 (5th Cir., 1971). The court upheld a Florida state law condemning "willful disobedience, .
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open defiance of authority . . . 1,) profance or obscene language, . . . other serious misconduct,

and . . . repeated misconduct of a less serious nature . . . ." The court said, id. at 290:

The language objected to.in the statute, though it might be condemhed as constitution-

ally deficient if included in a criminal statute, does set standards which are readily

determinable and easily understood within the framework of the public school system.

Individual analysis of the terms is not necessary.

The court upheld the statute, observing generally that rules established there were "not so vague

as to require the court to declare them invalid." Id. It is noteworthy that one of the students

in this case-was suspended for the "possession of marbles." The court alluded to "established rules

of which the suspended students had knowledge," id. at 288, but did not quote from any rule barring

possession of marbles. Nonetheless, if the court meantwhat it said, there was some pre-existing

regulation which spelled out in greater detail specific acts of misconduct which are not obvious

from a reading of the statute alone. This case is discussed more fully in the overbreadth section,

11I(A)(6),at pp. 107-08, supra.

Other courts have acknowledged the applicability of the-vagueness rule to non-criminal situa-

tions, but have determined that the standards in the school context should be more flexible. E.g.,

Soglin v. Kauffman, 418 F.2d 163, 168 (7th Cir. 1969) ("misconduct" too vague).

A more liberal view was taken by the court in Corp. of Haverford Col, v. Reeher, 329 F.Supp.

1196, 1202-03 (E.D. Pa. 1971). The court held that the severity of expulsion or suspension made it

necessary to-specify with certainty the acts which would provoke the penalty:

The potential deterrent effect of the supposed indefiniteness is likewise substantial.

The parties here recognized that the potential deterrence will usually be a function of

the penalty imposed by the statute, and insisted on arguing at length whether the statute

was "penal." While courts have often regarded the civil-criminal distinction as critical

in determining the required standard of certainty, see, e.g., Winters v. New York, 333

U.S. 507, 515, 68 S.Ct. 665, 92 L.Ed. 840 (1948), we think the better view is that which

finally bases that determination on the seriousness of what is at stake under: the statu-

tory scheme. The Third Circuit has adopted the view of Soglin v. Kauffman, 295 F. Supp.

978, 988 (W.D. Wis. 1968), aff'd,418 F.2d 163 (C.A.7, 1969); that expulsion or suspension
from school "may well be, and often is in fact, a more severe sanction than a monetary
fine or a relatively brief confinement imposed by a court in a criminal proceeding."

Falcone v. Dantinne, 420 F.2d 1157, 1164 (C.A.3, 1969). The loss of financial aid eli-

gibility may have an even more drastic effect than expulsion or suspension, and its j

deterrent effect on students Must be as great as that of many criminal statutes. At

the same time, we must recognize that loss of financial aid does not carry the onus,of

a criminal conviction and may present only a financial hardship. We conclude therefore

that the potential deterrent effect of the risk that exercise of protected activity will

result in loss of financial aid is substantial; however, it is not so great as it would
be if the threatened penalty were criminal conviction resulting in a multi-month impris-

onment and/or astiff fine.

Accord, Jacobs v. Board of Sch. Comm'rs, 490 F.2d 601 (76 Cir. 1973), vacated as moot, 420 U.S.

128 (1975); Marin v. University_of Puerto Rico, 377 F.Supp. 613, 623, 626 (D.P.R. 1974); Rasche v.

Board of Trustees, 353 F.Supp. 973, 976 (N.D. I11. 1972).

UNWRITTEN RULES

The unwritten rule, as applied to speech, is discussed in Section III(A)(6), at p. 111 (Over-

breadth). As noted the courts tend to be less risorous when considering vague rules applied to
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conduct. It should not be surprising, therefore, that courts have indicated that they would toler-

ate unwritten rules. Thus, the court in Hass-On v. Boothby, 318 F.Supp. 1183 (D.Mass. 1970) dis-

missed a complaint alleging that there was no, rule upon which to premise a temporary suspension of

plaintiffs from sports participation for drinking beer off school premises and prior to a school

dance. The court recognized "[Ohe desirability of written rules regulating serious disciplinary

offenses and penalties in an academic setting ; . . ." Id. at 1186. However, the court accepted

the proposition that school authorities 'could punish students without a prior rule specifically in

point under certain circumstances. Id. at 1187-88. However, the court also suggested that, id.

at 1188:

0

. . this court. believes that the imposition of a severe penalty without a specific .

promulgated rule might be constitutionally deficient alder certain circumstances. What
those circumstances are can only be left to the development of-the case law in the area.
However, At, this time the court deems relevant the followingq.actors: (1) prior know-
lddge of the offending student of the wrongfulness of this conduct and clarity of the
public policy involved, (2) .potential for a chilling effect on First Amendment rights
inherent in the situation, (3) severity of the penalty imposed. Having' analyzed the
facts of this case in terms of these factors, the court holds that the plaintiff's
rights under the due process clause were not violated by the imposition of a one-year
probation, subject to review, for the offense of,being on school premises with beer
on their breaths, even though no prior publishea rule forbade such conduct. '

Accord, Norton v. Discipline Comm. of E. Tenn. State Univ.,- 419 F.24 195, 200 (6th Cir. 1969),

cert. denied, 399 U.S.-906 (1970) the court found that:

It was not necessary to have a specific regulation providing for disciplinary
action for the circulation of false and inflammatory literature. The University had
inherent authority to maintain order and to discipline students.

An identical holding appears in Speake v. Grantham, 317 F.Supp. 1253; 1270 (S.D. Miss. 1970), a

case involving the seizure of 200 pamphlets falsely announcing suspension of classes; the court

went on to observe that a university may establish standards:

The notice of these standards may be written or oral, or partly written and partly
oral, but preferably written and may be positive or negative in form.

In Speake, rules were published, however, and the court's pronouncements on the unwritten rule are

dictum. See also Richards v. Thurston, 424 F.2d 1281, 1282 (1st Cir. 1970) (laCk of specific hair

regulation not a basis for invalidating discipline of student who knew long hair was barred);

Haynes v. Dallas County Jr. Col. Dist., 386 F.Supp. 208, 212 (N.D. Tex. 1974) ("inherent author-
,

ity;" relevant penal statute consciously ignored by court); Buttny v. Smiley, 281 F..Supp. 280, 286

(D.Col. 1968) ("disciplinary powers . . . need not be entirely bottomed on nny published rule

. .") (dictum); Grossne'r v. Trustees of Columbia Univ., 287 F.Supp. 535, 552 n. 25 (S.D. N.Y:

1968) (dictum); Barker v. Hardway, 283 F.Supp. 228, 235 (S.D. W.Va. 1968) (school officials have

"inherent general power to maintain order") (dictum, as court found specific rules were violate0.

In Dunmar v. Alias, 348 F.2d 51, 55 (D.C. Cir. 1965), the court consciously compared the situation

to common law crimes and upheld expulsion of a cadet from a United States military academy where

a violation was found by,
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. . . a student body entrusted with such matters, second by a board of officers before
which Appellant had a full triattype hearing, third by a reviewing board, fourth 1.y
the Superintendent of the Academy, and finally by the Secretary of the Army. We are

in no position co find too vague the code thus found applicable.

An analysis which is in greater harmony with the Supreme Court's non-school decisions would

strike down the unwritten rule, unless it was clearly a common law crime. See CJittuell v. Connec-

ticut, 310 U.S. 296, 308 (1970) (quoted in Part III(A)(6), at p. 111, supra); and Bridzes v.

California. 314 U.S. 252, 266-261 (1941).

The better view is expressed by the fifth circuit in Insrahan v. Wright, 498 F.2d 248, 268

(5th Cir. 1974)(corporal punishment case). The court held that even if the student concedes that

he engaged in conduct, but claims he did not know that particular conduct violated a school rule,

Inquiry should he made to determine whether the student knew or should have known that

his conduct violated school rules or policies. Punishment of any sort would be patently
unfair where the student was genuinely unaware of a school regulation, and had no reason
to know that he was engaging in conduct which might later be used as a basis for punish-

ment. Cf. St. Ann et al. v. Palisi et al., 5 Cir. 1974, 495 F.2d 423. The publishing

of written rules of conduct would obviously eliminate many problems-which night arise in

this arta.

The court also cited an unreported three-judge decision of Uhatley'v. Pike County Bd. of Educ.,

Civil No. 977 (N.D. Ca. 1971) which said (quoted at 498 F.2d at 267):

',Mere, as here, the pupil was to be promptly corrected for his transgressions, and long-

term consequences stemmed only from his refusal to accept his punishment, the flexible

elements of due process require only that the student know and understand the rule under
which he is to be punished, and that in cases where there is doubt as to the actual of-

fender, further inquiry be made by the school officials concerned.

For additional comments on the unfairness of the unwritten rule see Van Alstyne, The Student

as University Resident, 45 DENVER L. J. 582, 593 (1968).

SPECIFYING THE SANCTION

The classic vagueness doctrine requires that the rule which forbids the particUlar conduct must

specify what the sanction will be when a breach of the rule occurs. This point is generally over-

looked by lower federal courts. An exception is Soelin v. Kauffman, 418 F.2d 163, 168 (7th Cir.

1969) where the court struck down a rule prohibiting "misconduct" applied by university officials to

expel' a student involved in a demonstration:

. . . The issue here is not the character of the student behavior' the validity of

the administrative sanctions. Criminal laws carry their own defin ons and penalties

and are not enacted to Table a university to suspend or expel the wrongdoer absent a

breach of a university's own rule. Norio "misconduct" necessarily confined to disruptive

actions covered by criminal codes. The ability, to punish "misconduct" p_er se affords no

safeguard against the imposition of disciplinary proceedings overreaching permissible

limits and penalizing activities which are free from any .taint of impropriety.
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Most other courts simply have not addressed this issue. In Sill v. Pennsylvania State tniv.,

for example. there was no indiction that the handbook which contained the rules under which plain-
tiffs were disciplined r.ome were expelled) specified any particular sanction for a violation. The
point was not discussed by either district or appellate courts. 462 F.2d 463, 467-68 (3rd Cir.

1972), aff'e, 318 F.Supp. 698 (M.D. Pa. 1970). The same was true in Buttny v. Smilev, 281 F.Supp.
280 (D. Col. 1968). Likewise, in Dunn v. Tyler Ind. Scia. Dist., L60 F.2d 137, 143 (5th Cir. 1972)
the court upheld an anti-boycott rule which specified that violators would "be subject to automatic

suspension." The district court had found that this gave officials unbridled discretion to punish

even those engaged in protected activity. The fifth circuit reversed, drawing an analogy to

criminal cases where a court l=poses less than the maximum penalty allowable under law. Id. at
14J.

To s, +-m.arize, where a vague statute has an obvious potential for intruding upon first amend-

ment rights, courts should and do treat the case in the same way as they treat overbreadth cases..

The statute is usually voided. Acre a vague statute is cited as grounds for punishment against

students who were engaged in conduct which a school could legitimately punish, provided due pro-

cess is accorded, the court ought to invalidate the statute and the punishment on substantive due

process grounds. They should do so because fundamental fairness requires that the :.tat.: first

warn its young citizens that particular acts will evoke serious consequences. This is particularly

true where no written rule whatsoever exists; to hold otherwise invites administrators to be
capricious and unfair. Yet, a majority of courts have refused to apply the rule against vagueness

in a school situation, in the absence of first amendment rights.

For additional cases and analysis of this area, see also Note, Bringing the Vagueness Doctrine

on Campus, 80 YALE L. J. 1261 (1971); note, The Void-for-Vagueness Doctrine in the Supreme Court,

J09 D. PA. L. REV. 67 (196u).

P. M. Lines
Center for Law and Education
August 15, 1975
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III(DX2) Hair Length

A student's success in challenging a school regulation regarding hair length is in large

part dependent upon the jurisdiction in which he resides. Both state and federal courts are

divided on the question of review of hair length regulations. Whereas some jurisdictions empha-

size the necessity of protecting the student's constitutional rights, other jurisdictions strike

the balance in favor of the countervailing school interest, refusing to recognize the inherent

rights f students to have long hair. The Supreme Court has not contributed significant insight

to the question, continuously denying certiorari. However, the court has agreed to review a case

in which a policeman successfully challenged a long hair rule. Since school cases were cited in

this opinion, it may provide some guidance. See Dwen v. Barry, 43 U.S. Law Week 3225 (May 27,

1975) (appeal from 483 F.2d 1126) (2d Cir. 1973).

The student's-challenge of a hair lenth regulation may be effectively based upon several

constitutional theories. Citing the first amendment guarantee of freedom of speech, it could be

argued Chat one's hair length is a means of personal expression which should not be encumbered

absent adequate justification. Although the free speech theory is a valid one, it has not re-

ceived significant acceptance by the courts, even by those which find for the student. The

courts' reservations with respect to this argument emanate from the difficulty of equating hair

length as a method of expression. In Richards v. Thurston, 424 F.2d 1281 (1st Cir. 1970), the

court held for the student, but rejected the first amendisent-claim, id. at 1283:

. . . Me reject the notion that plaintiff's hair length is of a sufficiently commu-
nicative character to warrant the full protection of the First Amendment. . . . That

protection extends to a broad panoply of methods of expression, but as the non-verbal
message becomes less distinct, the justification for the substantial protections of
the First Amendment becomes more remote.

The Supreme Court upheld a student's right to wear an armband in school as a first amendment

right, but also stated in dicta that the case did not relate to regulation of hair style. Tinker

v. Des Moines Ind. Con. Sch. Dist., 393 U.S. 503, 507-508 (1969).

More widely accepted than the free speech theory is the argument that regulation of hair

length is an arbitrary infringement prohibited by the due process and/or equal protection clause
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of the fourteenth scenOcenr. any courts have cited the following first circuit statement:

The idea that there are 'Substantive rights protected by the "liberty" assurance
of the Due Process Clause is almost too well established to require discussion.
Many of the cases have involved rights expressly guaranteed by one or more of the
first eight Amendments. Jut it is clear that the enumeration of certain rights in
the Bill of Rights has not been construed by the-Court to preclude the existence of
other substantive rights implicit in the 'liberty' assurance of the Due Process
Clause. . . .

Richards v. Thurston, 424 F.2d 1281, 1284 (1970).

Furthermore, requiring male students to cut their hair while permitting female students to

grow theirs as long as they sash is a violation of the-Equal Protection guarantee, especially If

the state is attempting to base its regulation on health and safety reasons. the equal rrotec-

tiom argument has not been cited often in plaintiff's briefs, but has von recognition by at

least several federal courts. See, e.g., Crews v. Clones, 432 F.2d 1259 1266 (7th Cir. 1970).

Finally, the student is well advised to found his argument on a privacy theory. The

Supreme Court has declared:

(2)he right of privacy is a fundamental personal right, emanating 'from the totality
of the-constitutional scheme under which we live.'

Griswold v. Connecticut, 381 U.S. 479, 494 (1965). Although the right to determine one's own

hair style is not expressly enumerated in the Constitution, the ninth amendment reads as

follows:

The enumeration in the Constitution of certain rights shall not be construed
to deny or disparage others retained by the people.

It has been on this basis that Justice Douglas has dissented from Supreme Court refusals to grant

certiorari in hair lenth cases. See, e.g., 01ff v. East Side Union High School, 404 U.S. 1042

(1972). Citing the Griswold decision, Justice Douglas has asserted that the first, fifth, zinth,

and fourteenth amendments in combination form a "zone of privacy" into which the state may not

trespass. 381 U.S. at 484. Other courts should accept that argument, recognizing that the state

must sustain a substantial burden in demonstrating why its interests outweigh the constitutional

rights of students.

LIST OF CASES

U.S. CIRCUIT COURTS OF APPEAL

Richards v. Thurston, 424 F.2d 1281 (1st Cir. 1970):

Right to wear hair as one wishes protected by the due process clause of the fourteenth
amendment; there is no inherent self-evident justification for the challenged Infringement, and
the system offered none:
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Gtre v. Stanley. 453 F.2d 205 (3rd Cir. 1971):

Upheld school regulation; court did not reach the question of uhether the right to wear
long hair is protected by the Constitution since, in this case, the regulation was not arbitrary
even if the right were protected; there was evidence of actual disruption caused by plaintiff's
long hair.

Stull v. School Board of Western leaver Jr.-Sr. High Sch., 459 F.2d 339 (3r4 Cir..1972):

Held for the student; the court addressed the underlying constitutional issue and found
that a student's right to govern the length and style of his hair is implicit in the liberty
assurance of the Due Process Clause of the Fourteenth Amendment; the school board did not justi-

fy the regulation where there WS no evidence of disruptions of any kind, or that long hair was
hazardous to anyone's health; the court reserved the question of whether the regulation of the
length and management of hair could be enforced as condition to taking various shop courses.

Massie v. Henry, 455 F.2d 779 (4th Cir. 1972):

Held for the student; the right to wear long hair is within the right to be secure in one's
person under the due Process Clause and there are overlapping equal protection clause considera-
tions; the school administration's justifications based on the need to maintain discipline and

safety were not sufficient when there were means to discipline those causing the disruptions and
other ways (i.e., hair nets, head bands, etc.) to meet safety considerations.

See also: Lon; v. Zopp, 476 F.2d 180 (4th Cir. 1973)(athletics case, held for student);
Mick v. Sullivan, 476 F.2d 973 (4th Cir. 1973)(held for student).

Karr'v. Schmidt, 460 F.2d 609 (5th Cir.)(en banc), cert. denied, 409 U.S. 989 (1972):

Held for school; the court (dividing 8 to 7) established a per se, rule upholding the consti-

tutionality of regulations; a challenger of this type of regulation will have to show it is

wholly arbitrary.

Lansdale v. Tyler Jr. Col., 470 F.2d 659 (5th Cir. 1972) (en bane),

cert. denied, 411 U.S. 986 (1973):

Held for student; the court (9-6, with 8 different opinions) limited (Carr, supra, to high

,school level students or younger; in the absence-of unusual conditions, the regulation of hair
length Is irrelevant to any legitimate college administrative interest, creates an arbitrary
classification of studentnand_thus, such regulations are invalid under both the due process and
equal protection clauses of the fourteenth amendment.

See also: Davis v. Firment, 408 F.2d 1085 (5th Cir. 1969); Murray v. West Baton Rouge Parish

Sch. Bd. 472 F.2d .38 f5th Cir. 1973).

Gfell v. Rickelmin, 441 F.2d 444 (6th Cir. 1971):

Held for school; the court found no infringement of a fundamental constitutional right and

that such rules were not unreasonable, arbitrary or capricious; the regulation was reasonably

related to the maintenance of discipline, promotion of safety in certain courses (industrial arts
classes), and "the furtherance of valid educational purposes, including the teaching of grooming,
discipline and etiquette."

See also: Jackson v. Dorrier, 424 F.2d 213 (6th Cir.), cert. denied, 400 U.S. 850 (1970).
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Crews v. Clones, 432 F.2d 1259 (7th Cir. 1970):

Held for the student; reaffirmed an earlier decision that the right to decide the length of
one's own hair is consitutionally protected; It is one of the additional fundamental rights
which exist along lath the specific ones mentioned in the first eight amendments, and which are
protected under the due process clause of the fourteenth amendment; a school has to,meet a sub-
stantial burden of Justification in order to infringe this type of right; here, the court found
as insufficient: (1) the evidence that there were actual disruptions in the operation of the
school (the school would have to show it was impossible to deter the disruptors, even after taking
disciplinary action against them, and (2) health and safety considerations (these objectives
could be achieved by narrower rules and besides, girls with long hair were not covered by this
rule).

Arnold v. Carpenter, 459 F.2d 939 (7th Cir. 1972):

Held for the student; neither the democratic adoption of a hair code, nor the fact that an
exception would be made for a student, if his parents requested it, were sufficient to validate
the regulation without the school showing a substantial justification for the rule.

See also: Breen v. Kahl, 419 F.2d 1034 (7th Cir. 1969),
cert. denied. 398 U.S. 937 (1970).

Holsapple v. Weds. 500 F.2d 49 (7th Cir.)
cert. denied, 419 U.S. 901 (1974):.

Held for student; where there is no evidence that the length of the student's hair adversely
affected learning experience, and no demonstration of substantial nexus between hair length and
disciplinary problems, the right to wear one's hair at any length is protected by the Constitu-
tion.

Bishop v. Colaw/ 450 F.2d 1069 (8th Cir. 1971)

Held for the student; the right to govern one's own personal appearance is one of the un-
specified freedoms retained-by the people and protected by the Constitution under the due process
clause of the fourteenth amendment; here, there was no direct evidence that the regulation was
necessary to prevent disruptions or unsanitary conditions. Aldrich, J., concurring: "Ho
evidence has been presented that hair is the cause, as distinguished from a possible peripheral
consequence, of undesirable traits, or that the school board, Delilah-like, can lop off these
characteristics with the locks." 450 F.2d at 1077.

See also: Torvik v. Decorah Community Schools, 453 F.2d 779 (8th Cir. 1972):

Kine v. Saddleback Jr. Col. Dist., 445 F.2d 932 (9th tar.),
cert. denied, 404 U.S. 979 (1971):

Held for the school; there was no substantial constitutional right involved; the state
only had to show that a legitimate state interest was involved and that there was a rational
bases for the regulatioq; despite the lack of evidence of any disruptions in the educational
process directly related to long hair, the court was satisfied with the statements of trained,
professional teachers that long hair could be distracting in school; this court is willing to
leave these rules to the judgment of school officials, as long as they do not unconstitutionally
infringe upon the rights of those who lust live under their regulations; covers junior college
as well as high school students.



Freeman v. Flake, 448 F.2d 258 (10th Cir. 1971),
cert. denied, 405 U.S. 1032 (1972)

Held for the school; a "hair" regulation does not directly and sharply implicate basic
consitutional values and, therefore, no cognizable issue is raised for a federal court; "the
problem, if it exists, is one for the states and should be handled through state procedures."

See also: New Rider v. Board of Education, 480 F.2d 693 (10th Cir.), cert. denied, 414 U.S.
1097 (1973)

Hatch v. Coerke, 502 F.2d 1189 (10th Cir. 1974)

Upheld Freeman doctrine, but dicta left open the possibility of federal review of "hair"
regulations when claims of racial or religious discrimination are involved. See the dissent
of Justice Douglas, Marshall concurring, in New Rider, 414 U.S. at 1097-1103.

Note:. The U.S. Court of Appeals, Second Circuit, has not ruled to date on any cases involving
school hair length regulations. Several district courts within that circuit have entertained
such cases, however. E.g. Dunham v. Pulsifer, 312 F.Supp. 411 (D. Vt. 1970) (held for students
in an athletics case); Crossen v. Fatsi, 309 F.Supp. 114 (D.Conn. 1970) (held for student be-
cause school grooming code was unconstitutionally vague).

STATE. CASES HOLDING FOR THE STUDENT

Breese v, Smith, 501 P.2d 159 (Alaska 1972).

Umadina v. Peckham, 13 Arizona App. 498, 478 P.2d 113 (1970).

Meyers v. Arcata Union High Sch. Dist., 269 Cal. App. 2d 549, 75 Cal. Rptr. 68 (Ct. App. 1969).

Yoo v. Moynihan, 28 Conn. Supp. 375, 262 A.2d 814 (Super. Ct. 1969).

Conyers v. Glenn, 243 So.2d 204 (Fla. 1971).

Murphy v. Pocatello Sch. Dist., 94 Idaho 32, 480 P.2d 878 (1971).

Laine v. Dittman; 125 Ill. App.2d 136, 259 N.E.2d 824 (1970).

Craber v. Kniola, 52 Mich. App. 269, 216 N.W.2d 925 (1974).

In re Vartuli, No. 8297, N.Y. Commissioner' Decision, June 21, 1971.

Jacobs v. Benedict, 39 Ohio App. 141, 316 N.E.2d 898 (1973).

Neuhaus v. Federico, 12 Or. App. 314, 505 P.2d 939 (1973).
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STATE CASES HOLD= AGAINST THE STUDENT

Pendlev v. Mingus Union High Sch. Dist., 109 Ariz. 18, 504 P.2d 919 (1972).

Montalvo v. Madera Unified Sch. Dist., 21 Cal. App. 3d 323, 98 Cal. Rptr. 593 (Ct. App. 1971).

Akin v. Board of Educ., 262 Cal. App. 2d 161, 68 Cal. Rptr. 557 (Ct. App. 1968), cert. denied,
393 U.S. 1041.

Blaine v. Board of Educ., 210 Kan. 560, 502 P.2d 693 (1972).

Leonard v. School Comm. of Attleboro, 349 Mass. 704, 212 N.E.2d 468 (1965).

Shows v. Freedman, 230 So.2d 63 (Miss. 1969).

Kraus v. Board of Educ., 492 S.W.2d 783 (Mo. 1973).

Laucher v. Simpson, 28 Ohio App.2d 195, 57 Ohio Op. 2d 303, 276 N.E.2d 261 (1971).

Smoody v. Washington County Sch. Bd., No. 5362, 5th Jud. Dist., Utah, Jamtry, 1975,

Lawrence G. Green
Center for Law and Education
August 30, 1975
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III(D)(3) The Long Ann of the School:

Can it be Limited by the Due Process Clause?

While discipline and order are obviously desirable and necessary to the operation of any

educational institution, there are forms of discipline and control which go beyond the bounds of

anything that would be necessary. to maintain order, and in fact probably detract from the

educational environment. Sometimes this excessive control by school autho:rities transgresses no

traditional right of students under the first amendment;, nor does it violate the equal protection

clause of the fourteenth, as all students are treated equally badly. Nor does it violate privacy

rights guaranteed by the fourth amendment, or even by the penumbra of the first, fourth, fifth,

and ninth amendments. One legal theory still available in this context has already been dis-

cussed -- the ultra vires doctrine -- which can serve to invalidate school actions, if they are

not authorized by statute. Sometimes, however, a statute authorizes the excess; or it is incon-

venient or unwise to take the matter to state courts -- the only proper forum for a direct attack

under the ultra vires doctrine, as the state courts are the most qualified to decide whether the

state legislature intended to grant the subdivision a particular authority to act. (Cf. p. 113,

supra.) Substantive due process could conceivably serve as an alternative, federal ground for

relief in these cases. However, where a specific, identified fundamental right is not at stake

students have not fared well.

Examples of the type of case where,a school has sought to exercise comprehensive control

over students' lives involve 1) requirements that students live on campus, 2) school regulation

of off-campus activity, and 3) disciplinary action against a student for conditions beyond the

student's control.

DORMITORY LIVING REQUIREMENTS

The on-campus living requirements provide a classic example of overpowering authority of the

school. The paternal assumption implicit in such requirements is that the school knows what is

best for the student, and may require the student to be present at all times so that he or she

can be guided (or controlled)- at all times. The already-identified right of privacy should be
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available to protect students in this situation. The cases are to the contrary, however. Nest

of these eases rest en an equal protection analysis; however, the close relationship between

equal protection and due process has been noted. Where classifications are made on the basis of

some characteristic as innocuous as age, a denial of equal protection is rarely significant if no

substantive right is involved. See pp. 145-47, supra. Moreover, a few courts have also considered

whether there is .-: substantive right protecting students fro= on-campus living requirements, and

have found none. In Prostrollo v. University of South Dakota, 507 F.2d 775 (8th Cir. 1974), cert:

denied, 95 S.Ct. 1687 (1975), the cireuit court upheld a university rule requiring all unmarried

freshman and sophomores to live in dormitories. Plaintiffs challenged the rule under both the

equal protection clause and a right of privacy derived from the due process clause of the four-

teenth amendment. The court rejected arguments that a right of privacy was at stake, and found

sufficient evidence in the records to sustain a finding that the dormitory requirement was re-

lated to a legitimate school interest in assisting younger students in adjusting to college life.

Again, in Cooper v. Nix, '96 F.2d 1285 (5th Cir. 1974), where plaintiffs had relied on the equal

protection exclusively, the appellate court modified a lower court order which had invalidated a

dormitory living requirement applied only to students under age 23. The appellate court observed

that the appropriate relief would be to require the school to treat all students alike, that is,

to require the school to apply the dormitory living requirement to all students, not just the

younger students. The court specifically refused to entertain arguments based on matters which

were not contained in defendant's appeal motion. Id. at 1286-87. Thus, the right of privacy vac

not technically before the court. 'However, before a court prder that all students be denied cer-

tain perogatives, it must make an implicit finding that the order does not violate any fundamental

right, such as the right to privacy. The existence of a fundamental right would necessitate a

stricter review. See pp. 145, 148, supra. The district court apparently had applied strict

review, for it had rejected the university's contention that the requirement was designed to

provide A broader learning experience for students, noting a lack of evidence that on-campus

living actually produced these benefits for students. 343 F.Supp. 1101, 1111-12 (W.D. La.

1972). AImow
Other cases of this type have focused exclusively on equal protection concerns. In one case,

the court found sufficient evidence of a good faith concern for the educational and socializing

value of on-campus living. Pratz v. Louisiana Polytechnic Inst., 316 F.Supp. 872 (W.D.La. 1970)

(three judge court, Ainsworth dissenting), aff'd without opinion, 401 U.S. 1004 (1971). Like-

wisewise prior to Pratz, in Lynch v. Savignana, Civil No. 70-375-F (D.Mass. 1970), the cou 6 t
41

pheld

a requirement that all students except commuters live on campus, finding that the college imposed

the rule under the assumption that "dormitory living eases adjustment to c liege life, promotes

academic achievement, is cheaper than other alternatives, andtfacilitates rovision for health
. .

and emergency services." Following Pratz, in Poynter v. Drevdahl, 359 F.Supip. 1137 (W.D.Mich.

1972) the court upheld a requirement that single undergraduate students -- except those 23 or over,

those living with parents or legal guardians, and those excused for hardship reasons -- must re-

side at a university dormitory. The court accepted the university's uncontroverted affidavit

stating that the rule was based in part on the university's desire "to create an environment in
......_
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which students can live and work together in a community of scholarship" and granted summary

judgment for the school. Id. at 1141,1144. Counsel for plaintiff, in fact, conceded that

"there may be some educational benefit from dormitory living." Id. at 1142. See also Prostrollo

v. University of South Dakota; Cooper v. Nix, discussed above.

In sum, whether a substantive right to privacy or equal protection rights are asserted, the

courts have fairly uniformly accepted.as sufficient justification lot a rule a university's desire

to broaden-the educational experience of

fiscal considerations alone has not been

the student. On the other hand, a justification based on

viewed cordially. In Mollere v. Southeastern Louisiana

Col., 304 F.Supp. 826 (E.D.La. 1969), the court struck down a rule requiring unmarried women under

21 and freshmen men to live in dormitories.

needed to fill its dormitories in order

The university's only rationale was financial -- it

to meet financial commitments. This was also the view

taken by the lower courts in Cooper v. Nix, 343 F.Supp. 1101 (W.D.La. 1972) and Prostrollo v.

University of South Dakota, 369 F.Supp. 778 (D.S.D. 1974). In Prostrollo the circuit court found

adequate evidence,of other, valid purposes (educational purposes), but it did not specifically

overrule the lower court's holding that financial reasons would be insufficient. The appellate

court in Cooper v. Nix merely modified the trial court's order to require the same treatment of

all students, so it left undisturbed the holding that financial justifications do not justify

unequal treatment.

Thus, no court has directly accepted the financial rationale as a justification for dormitory

requirements. One court, which decided the case before it on another basis, remarked only that

saw nothing "sinister" in such requirement and indicated that it considered "legitimate" the

school's "interest . . . in insuring its mandatory obligation to honor it bonded indebtedness."

Poynter v. Drevdahl, 359 F.Supp. 1137 (W.D.Mich. 1972).

Even if courts are willing to reject financial reasons as justification of a dormitory re-

quirement, it is relatively easy for the school to establish valid, educational reasons. The

mere assertion of the university's president that the school desired to promote "personal and

social development" seemed to satisfy the eighth circuit. See Prostrollo, 369 F.Supp. at 781

review of the

Finally,

limits on the

757, 120 Cal.

evidence) and the circuit court opinion at 507 F.2d 775.

even if courts permit a school to compel students to live on campus, there are

school's authority to oversee students' lives. See White v. Davis, 13 Cal. 3rd

Rptr. 94, 533 P.2d 222 (Cal. S.Ct. 1975). The court upheld plaintiffs' suit,

(a

it

against a demurrer by defendants, where plaintiffs had alleged a police spy operation taking

place on campus. The court relied primarily on plaintiffs' free speech rights, pointing out that

the knowledge that confidants at student gatherings might be under cover police agents would have

a chilling effect on free speech and association. See p. 30, supra.

REGULATION OF OFF-CAMPUS ACTIVITY

In a second line of cases where students have challenged the long arm of the school, they

have fared even less well. These cases Involve school disciplinary rules which extend to off-
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campus activities. (The parallel COSCS brought in state court on an ultra vires theory have

fared better. Zee .iipra pp. 11-12.) Ceder a due process theory, courts have been reluctant to

interfere with school decisions, in the absence of an identifiable and well - established right.

In .-outrast, in The Student as University Resident, 45 DENY. L.J. 582 (1968) Professor Van Alstyne

assumes, when describing even the most restrictive view of college authority over students, that

it does not extend beyond the campus. Id. at 583, 584, 585. Additionally, he points out the

problems of double jeopardy faced by a student who is subject to punishment in the hands of school

officials as well as governmental. Id. at 598 -603. Cf., Waller,v. Florida, 397 U.S. 914 (1970)

(punishment by city and state for same act violated double jeopardy).

In one group of cases of this type, the university expelled or suspended a student for his

her involvement in an illegal or disorderly demonstration taking place off campus. Usually the

fact that the university was disciplining a student for off - campus activity was mentioned only as

background; there apparently were no direct attacks by students on substantive due process grounds.

Thus, these cases have focused exclusively on procedural due process questions. See, e.g., Due v.

Florida Agricultural and Mecha cal Univ., 233 F.Supp. 396, 402 (N.D. Fla. 1963); Dixon v. Alabama

State Bd. of Educ., 294 F. 50 (5th Cir.), cert. denied, 368 U.S. 930 (1961); Knight v. State

Bd. of Educ., 200 F.Supp 174 (s.D. Tenn. 1961).

Or

In Due the court upheld a suspension based upon a contempt of court citation. In Knight the

court approved the university's rule requiring expulsion of students following their convictions

for "disorderly conduct" which took place off campus. In Dixon the students were disciplined

under a rule permitting expulsions for off-campus lunch counter sit-ins. In all of these cases,

there was no direct attack based on the students' rights to be free of university regulation when

off campus.

See also Jones v. State Bd. of Educ., 407 F.2d 834, 835 (6th Cir. 1969), writ of cert.

dismissed as improvidently granted, 397 U.S. 31 (1970) (Douglas and Brennan dissenting). The

court upheld the suspension of a student, based upon, among other items, a charge that he was

arrested and found off campus in bed with a woman. The court found that the publicity connected

with'the incident "tainted the reputation" of the school and other students. The student had a

record of on- campus violations as well, so this case is not exclusively one involving off-campus

activity, and neither the trial nor the appellate courts discussed the substantive due process

questions. See also Cornette v. Aldridge, 408 S.W.2d 935 (Ct.Civ. App. Tex. 1966) (permitting

expulsion of a student for off-campus speeding; on-campus speeding also involved); General Order

on Judicial Standards of Procedure and Substance in Review of Student Discipline in Tax-supported

Institutions of Higher Education 45 F.R.D. 133, 145 (W.D.I.O. 1968) (en bane memorandum) ("Stan-

dards . . . may apply to student behavior on and off the campus when relevant to any lawful mis-

sion . . . .").

As noted in this discussion, students fare better, if they are able to assert an already

established and identified right. The right to privacy and in addition, a right to be free from

double jeopardy, seem relevant in the cases of disciplinary action for off-campus acts, but the

plaintiffs in the cases cited above apparently failed to raise these issues, and the courts failed

to take independent cognizance of them.
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There are some signs that courts are beginning to recognize the basic unfairness of school

punishment for at.ts which are essentially outside of the school's jurisdiction. Thus, in Taylor

v. Grisham, Civil No. A-75-CA-13 (W.D.Tex., Feb. 24, 1975) (Clearinghouse No. 15,925), the court

entered a preliminary order, based on substantive due process grounds, reinstating a student who

had been suspended because of marijuana use off school premises. The court's holding was narrow,

however, mem. op. at 5:

We certainly do not intimate that a student's off-campus use of marijuana during
school hours is totally outside the legitimate interest of school authorities. What
is obvious, however, is that the decision to suspend Plaintiff was not based upon a
consideration of the legitimate interests at stake. All parties agree that no evi-
dence exists that Plaintiff ever possessed or used marijuana at school or during the
course of,school-related activities. All parties agree that no evidence exists that
Plaintiff ever influenced other students to use marijuana or other drugs or narcotics.
All parties agree that the decision to discipline Plaintiff was not based upon any
threatened or previous disruption of the educational functions of the Round Rock
Independent School District. The regulation under which Plaintiff was suspended
required no relationship between the offense charged and the legitimate interests
of the school system. The principal, superintendent and School Board members,'likewise,
failed to limit their consideration to matters within their legitimate official concern
in determining Plaintiff's guilt and in assessing punishment. This is less than due
process of law.

Of course, where the off-campus activity involves a clearly recognized right, the court would

virtually be compelled to invalidate the school's attempt to regulate. See Sullivan v. Ind. Sch.

Dist., 307 F.Supp. 1328 (S.D.Tex. 1969), supplementary inlunction ordered, 333 F.Supp. 1149 (S.D.

Tex. 1971) and vacated, 475 F.2d 1071 (5th Cir. 1973) (307 F.Supp. 1328 informally approved),

cert. denied, 414 U.S. 1032 0973). Notably, in such cases court rulings are limited to rules

for on-campus distribution. See, e.g., Jacobs v. Board of Sch. Comm'rs, 490 F.2d 601 (7th Cir.

1973), vacated as noot, 420 U.S. 128 (1975) (Douglas, dissenting); Vail v. Board of Educ., 354

F.Supp. 592'(D.N.H. 1973), remanded for fuller relief, 502 F.2d 1159 (1st Cir. 1973).

PUNISHMENT FOR CONDITIONS BEYOND STUDENT'S CONTROL

A final group of cases which appear to rest on substantive due process grounds are those in

which the court has forbidden the school to punish a student for. acts or conditions which are

beyond the student's voluntary control. In a non-school Supreme Court case, Robinson v. Califor-

nia, 370 U.S. 660 (1962), the Court prevented the state of California from making the "status"

of narcotic addiction, primarily because of the basic unfairness of punishing a person for status

which he or she could not voluntarily change. There are no school cases directly parallel to

Robinson. However, i' was recognized in Taylor v. Grisham, that a school could constitutionally

"separate" a student who was likely to try to influence other students to use drugs. Mem. op. at

4. See also Paine v. Board of Regents, 355 F.Supp. 199, 204 (W.D.Tex. 1972), aff'd per, curiam,

474 F.2d 1387 (5th Cir. 1973), and discussion at p. 170, supra.
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Another typo of case illustrates the applicability of this rule to the school situation. In

Sc. Ann v. Palisi, 495 F.2d 423 (5th Cir. 1974) the appellate court ruled that a school could not

suspend two children because of their parent's acts. pie anther had gone to school to inquire

about a son's suspenuion, and during the discussiion with the assistant principal, she struck him.

Thereafter, her two children were indefinitely suspended. The fifth circuit recognized that

there are "fundamental concepts of justice which lie at the base of our civil and political

institutions," citing cases such as Griswold v. Connecticut, 381 U.S. 479 (1965) and Shapiro v.

Thompson, 394 U.S. 618 (1969) (see pp. 188-89, supra.) It then found that among these funda-

mental concepts was a principle that personal guilt must be present before a person could be

punished. 495 F.2d at 426.
4940

P. H. Lines
Center for Law and Education
Sept. 15, 1975

t.
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IV. Procedural Due Process

The preceding section of this mLaual deals primarily with those situations where we believe

that students should not be disciplined. There are many situations, however, where students should

be disciplined -- firmly, fairly and hopefully, with a wisdom which imparts a lesson in good

citizenship. The disciplinary procedures -- from the making of the rules for which the student

is to be disciplined to the execution of the punishment -- should be intelligible and rational

to the student, Ideally, disciplinary machinery appears fair to the student because it is fair

and when the student sees a mistake has been made by this machinery, it is accepted as a rare

accident and not a -latter of course. In short, every educational institution has a noble oppor-

tunity to instruct students not only in the classroom, but in its other relationship with these

students as well.

This note will discuss the requirements of fairness which inhere in the due.process clause

of the United States Constitution, as interpreted by the federal courts, in school discipline

cases. The fourteenth amendment stipulates only the broadest kind of:requirement:

. . nor shall any State deprive any person of life, liberty, or property, without

due.process of law . . . .

Thii clause does not define "liberty," "property" nor "due process," and it has become the task

of the courts to flesh out their meanings. The combined concepts of "life, liberty, or property"

have not been specifically discussed very often, but it is clear from Goss and other decisions

that suspension, expulsion and corporal punishment (if permitted at all) are deprivations of

"life, liberty, or property." Forms of punishment which are deployed less frequently -- disci-

plinary transfers to another school, academic sanctions for disciplinary infractions (lowered

grades, withheld diplomas) -- are usually specifically discussed and treated as sufficiently

serious deprivations of liberty or property that they also trigger "due process of law."
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ironically those punishments which are used nest often, and which the courts silently accept

31; a Zeprivation of liberty (or perhaps property) in fact could be perceived by a rebellious

student as a grant of liberty: The student is told to stay away from the school for a period of

time, or perhaps forever, while peers are compelled by state law to continue to go there, day

after d4y, until they reach the appropriate age when the state's compulsory education law no

longer aqplies to them.

In any case, it is first necessary to determine what sanctions will be the equivalent of a

deprivation of "life, liberty or property," to the extent that they will trigger due process of

-law .
1

The second task cancer -s the definition of "due process". Thus, this note first outlines

the types of sanctions which trigger due process, and then discusses the procedures thar-should

be followed. Since the procedures are informal or elaborate according to the seriousness of the

punishment, there is also some discussion here on how the courts appear to be classifying punish-

ment -- which can range from detention after school for a few minutes to total expulsion from

school. The first section also considers briefly the applicability of Coss to non-disciplinary

sanctions.

RE1OVAL FROM SCHOOL OF OTHER SERIOUS PUNISHMENT

CONSTITUTES DENIAL OF LIBERTY OR PROPERTY

DISCIPLINARY CASES

The basic premise that some process oust be followed before a student is suspended or expelled

is founded on a number of truisms about the importance of education. Thus in Coss v. Lopez, 419

U.S. 565 (1975), the Court had to make an initial determination on whether a 10-day suspension was

a denial of liberty or property within the meaning of the due process clause. In deciding affirma-

tively, the Court found that the sanction deprived students of a statutory right to have a free

education, noting also that the state made education available to all young citizens. (In Ohio

there is no constitutional right, as is true in most other states.) Id. at 573. The Court

additionally recognized a substantial interest in education, characterizing it at one point as a

"property interest." Id. at 576. Finally, the Court found a denial of. "life, liberty or property"

in the injury to reputation which necessarily occurs when a student is punished for misconduct.

Each of these interests is discussed more fully below.

First, the Court compared the statutory right to education in Ohio to statutory rights in

othericases where it had accorded adults procedural due process, citing the right to continued em

p.nyrcnt by the state in the absence of a sufficient cause for discharge, Connell v. Higginbotham

4075 U.S. 207 (1971); Wiesan v. Updegraff, 344 U.S. 183, 191-92 (1952); Arnett v. Kennedy, 416 U.S.

1. For a case involving the right of a non-student to be present on a university campus until
there is a hearing on the validity of an order barring him, see Dunkel v. Elkins, 325 F.Supp.
1235 (D. Md. 1971).
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134 41W-Int: the riiht to welfare payments if qualified, Goldberg v. "Kelly, 397 V.S.

the right to parole unless there is a valid reasons to revoke it, Morrissey v. Breuer, 498 V.S. 471

(1972); and the rirlit to accumulate good-time credits under state law, Itolff v. McDonald, 418 U.S.

539 09743. 411 C.S. at 572. It found the right granted by statute to be enough to trigger the

requirements of due process.

But the Court in Goss did not stop at statutory entitlement. It went on to find independent

reasons why due process was required -- and these reasons are also relevant to disciplinary sanc-

tions which do not require deprivation of the right to be in the classroom.

In addition to the right originating in Ohio's educational laws, the Court found that students

had a substantial enough interest in education, in and of itself, that a temporary denial of

schooling would require due processw.: 'Thus, the Court rejected the notion that it would have to

first fina a fundamental right to education. (The Court had rejected the existence of a fundamen-

tal right in San Antonio Ind. Sch. Dist. v. Rodriguez, 411 U.S. 1 (1973).) The Goss Court cited

the oft -cited statement by Justice Warren in Brown v. Board of Educ., 347 U.S. 483, 493 (1954) that

. education is perhaps the most important function of state and local governmentS." 419 U.S.

at 576. The complete passage in Brown continues as follows,. id.:

Today, education is perhaps the most important function of state and local govern-

ments. Co'puisory school attendance laws and the great expenditures for education boat.
demonstrata our recognition of the importance of education to our democratic society.
It is required in the performance of our most basic public responsibilities, even ser-
vice in the armed forces. It is the very foundation of good citizenship. Today it is a

principal instrument in awakening the child to cultural values, in preparing him for
later professional training, and in helping him to adjust normally to his .environment.
In these days, it is doubtful that any child may reasonably be expected to succeed in
life if he is denied the opportunity of an education.

The Brown precept had already been adopted wholeheartedly in school discipline cases in lover

courts. Sec also e.g., Milliams v. Dade 'County Sch. Bd., 441 F.2d 299, 302 (5th Cir. 1971)(quoting

Dixon); Hosiery. Evans, 314 F.Supp. 316, 319 (D.St.Croix 1970); Ordway v. Hargraves, 323 F.StalIP-

1155, 1155 (D.Nass. 1971); Vail v. Board of Eden., 354 F.Supp. 592 (B.N.B. 1973), remanded for

additional relief on othei issues, 502 F.2d 1159 (1st Cir. 1973).

The recognition of this substantial interest -- which the Goss court at one point characterizes

as a "property interest", id. at 576 -- would extend the Coss requirement of due process to other

forms of punishment which would deny the student continued enjoyment of some educational opportunity

-- access to a particular course, detention in study hall or the principal's office during regular

classroom hours, and disqualification from extracurricular educational activities as a punishment.

It also extends Goss to suspensions from state-operated institutions of higher education, where the

state statutory and constitutional rights to education do not normally apply. See e.g., Dixon v.

Alabama State Bd. of Educ., 294 F.2d 150, 157 (5th Cir.), cert. denied, 368 U.S. 930 (1961) (in-

volving dismissals from tax-supported college):

It requires no argument to demonstrate that education is vital and, indeed, basic to

civilized society. Without sufficient education the plaintiffs would not be able to

earn an adequate livelihood, to enjoy life to the fullest, or to fulfill as completely

as possible the duties and responsibilities of good citizens.
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The Goss court also cited Board of Regents v. Roth, 408 U.S. 564, 573 (1972). Id. Roth in-

volved the right of a university teacher to a hearing upon a negative decision on contract re-

newal. The Court found no nroperty interest, and reversed and remanded summary judgment for Roth.

Compare with Sindermann v. Perry, 403 V.S. 593 (1972), where the Court granted relief to a teacher

who faced non-renewal of a contract after 10 years of teaching. Although Sindermann, like Roth,

was non-tenured, the Court felt that implied contractual rights were possible. Id. or 601-02. The

Court affirmed the court of appeals which desired to remand the case for trial. Reading Roth,

Sindermann and Goss together, one must conclude that in any exclusion or dismissal where there is

a reasonable expectation that the benefit will be made available (as in the case, fpr example, of

students who exceed the mandatory age for-compulsory education), it cannot be denied without due

process.

As a third basis for finding a deprivation of "life, liberty or property," the Goss court also

briefly recognized the potentially damaging effects that the disciplinary process may have on the

student's reputation, status and permanent record, id. at 574-75:

School Authorities here suspended appellees from school for periods of up to 10 days
based on charges of misconduct. If sustained and recorded, those charges could ser-
iously damage the students' standing with their fellow pupils and their teachers as
well as interfere with later opportunities for higher education and employment.

The Goss court (at 574) cited the use which first raised the issue of stigma and due process,

Wisconsin v. Constantineau, 400 U.S. 433 (1971), where the Court found unconstitutional a state

statute which allowed law enforcement officers to post notices in liquor stores and bars instructing

the proprietors not to sell liquor to persons they believed alcoholic. The Court noted that before

attaching this "label" to an individual -- which was to some, but not all, people "a stigma or

badge of disgrace" -- procedural due process had to be followed, and a full adversary hearing held.

This analysis provides an independent ground for requiring a hearing in cases not involving ex-

clusion from schooling -- reduction of grades, disciplinary transfer or corporal punishment, for

example. The Implications of this are discussed below.

DISCIPLINARY SANCTIONS NOT INVOLVING ABSENCE FROM CLASS

While the property interest in education clearly protects students from a denial of this

interest through exclusion from school -- temporary or permanent -- there are numerous other

serious sanctions which do not require such exclusion. The third, basis for finding an interest

sufficiently important to trigger due process was the interest in reputation. This interest

should extend due process protection to students who are disciplined in other ways -- e.r., cor-

poral punishment (if allowed at all), academic sanctions, (there may also be a property interest in

grades), and disciplinary transfers.
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Goss would seem to modify, at least in part, Madera v. Board of Educ. of New York City, 386

F.2d 778 (2dCir. 1967), rect. denied, 390 r.s. 1025 (1968) , ubere the second circuit viesed a

disciplinary transfer as miniml and not requiring right to counsel or other relatively formal

procedures. Prior to Goss, other courts frequently found disciplinary transfers sufficiently

serious to trigger due process, but usually the transfer was to a program which was inadequate

compared to the regular school program and could therefore be equated with a suspension or expul-

sion. See, e.g., R.R. v. Board of Educ. of Shore Regional High Sch. Dist., 263 A.2d 180 N.J. Su-
.

per.Ct. 1970) (hearing required prior to transfer to hone instruction); Betts v. Board of Educ. of

Chicago, 466 F.2d 629 (7th Cir. 1972) (hearing required prior to transfer to program which gave no

academic,gredit; held requirement satisfied); -Ionian v. School Dist. of Erie, Pa., Civil No. 34-73

(y.D.Pa., Feb. 5, 1974) (order and consent decree requiring hearing prior to transfer to another

school which could refuse to admit the student); Hasson v. Bailey, 309 F.Supp. 1393, 1402,1403

(W.D.Tenn. 1970) (approximately three weeks suspension plus disciplinary transfer).

Cases prior to Goss which granted a right to a hearing based on the stigma attached to this

action include Warren v. Nat'l Ass'n of Secondary Sch. Principals, 375 F.Supp. 1043 (N.Mex. 1974)

(dismissal from an honor society); Ector County Ind. Sch. Dist. v. Hopkins, 518 S.V.2d 576 (Tex.

App. Ct. 1974) (sane). Cf. Bates v. Costammo,Civil No. 75-11-70 (E.D.Pa. April 23, 1913) (pre-

liminary relief denied when school agreeeto grant hearing prior to disciplinary transfer).

Property interests may also be involved in some sanctions which do not exclude the student

from class. Thus, prior to Goss, the lower courts have granted a right to a hearing where the

student was denied continued enjoyment, for disciplinary reasons, of some extra-curricular activity

which could prove valuable to the student as a property interest. See e.g., Kelley v. Metropolitan

County Bd. of Educ. of Nashville, 293 F.Supp. 485 (M.D.Tenn. 1968) (athletic program suspended for

one year, court found that this could harm athletes' chances of obtaining scholarships; and school

should receive hearing); Behagen v. Intercollegiate Conf. of Faculty Rep., 346 F.Supp. 602 (D.Minn.

1972)(requiring hearing for suspension from athletic practice; but permitting emergency suspension

from games to be held only so long as possibility or brawls continued, or college could prepare

for a hearing.) Cf. lee v. Florida High Sch. Activities Ass'n, 291 So.2d 636 (Fla. App. Ct.'1974)

(non-disciplinary denial of participation in athletic program because of number of years already

participated held to state cause of action). But see Dalian v, Cumberland Valley Sch. Dist., 391

F.Supp. 358 (M.D. Pa. 1975) (post -Coss case finding no constitutionally protected property interest

in athletic participation by non-resident student attending defendant school); Taylor v. Alabama

High Sch. Athletic Ass'n, 336 F.Supp. 54 (M.D. Ala. 1972)(no special interest in sports participa-

tion). See also, cf. Mitchell v. Louisiana High Sch. Athletic Ass'n, 430 F.2d 1155 (5th Cir.

1970)(academic standards approved; no special interest in continuing in athletic program); Parish

v. NCAA, 361 F.Supp. 1220 (N.D. La. 1973), aff'd, 506 F.2d 1028 (5th Cir. 1975) (same).

Academic sanctions without due process were condemned in Goldwin v. Allen, 54 Misc.2d 94, 281

N.Y.S.2d 899 (Sup. Ct. 1967) where the state departMent of education barred a student from parti-

pating in the Board of Regents examination which had to be taken before a state diploma could

be received, and before most colleges and universities in the state would grant him admiSsion.
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The decision had been nade en the basis of a letter from the acting principal at the student's

sehool informing the state department that the student had cheated on an examination. In a sub-

sequent review by an assistant district superintendent, the student was not permitted to have

counsel participate. The court found the denial of the opportunity to take the examination a

serious sanction and found the hearing deficient. See also Part V (D), at pp. 339-42, infra-
-

NON-DISCIPLINARY EXCLUSIONS

As noted, Coss found the statutory entitlement sufficient to trigger due process. Since all

states have compulsory education laws and a good number have constitutional provisions guaranteeing

young citizens a right to education, the statutory right would be sufficient to make Coss applicable

to any dismissal iron any public school anywhere. Thus, any sanction which requires the removal of

a student from the classroom triggers some requirement of due process, however rudimentary. The

statutory right could be used, for example, to secure procedural due process for children who are

excluded for academic failure, poor health, physical handicaps, pregnancy or other non-disciplinary

reasons. See generally, CENTER FOR LAW AND EDUCATION, CLASSIFICATIONS MATERIALS (Revised ed., Sept.

1973); Weckstein, The Supreme Court and the Daily Life of Schools: Implications of Coss v. Lopez,

20 INEQUALITY IN EDUC. 47 (July, 1974); McClung, The Problem of the Due Process Exclusion, 35

LAW & ENC. 491 (1973), also printed in CLASSIFICATION MATERIALS at 155. Cases involving non-

disciplinary dismissals and exclusions are discussed briefly below. Especially note Mills v. Board

of Educ. of District of Colunbia, 348 F.Supp. 866 (D.D.C. 1972) ("exceptional" children, children

with behaviOr problems, etc. entitled to hearing).

Prior to Coss. the courts had fairly consistently required no more than notice of the reasons

for dismissal in cases of academic failure. See, e.g., Gaspar v. Bruton, 513 F.2d 843, 851 (10th

Cir. 1975); Connelly v. Univ. of Vermont and State Agr. Col., 244 F.Supp. 156, 159 (D.Vt. 1965).

To the extent that Board of Regents v. Roth, 408 U.S. 564 (1972)(teacher nonrenewal) and Coss v.

Lopez, 419 U.S. 565 (1975) would require a hearing wherever a property right is denied, and recog-

nize a property right in school attendance, some procedural requirements are necessary. However,

the greater discretion typically entrusted by law to school officials in matters of academic stan-

dards distinguish such dismissals from the disciplinary cases. To the extent that the type of

controversy likely to appear in academic dismissals is different from that likely to appear in

discipliniry dismissals, a different set of rules may apply. This-is not to say that an argument

for a hearing cannot be made in case of academic dismissal. The court in Gaspar v. Bruton acknow-

ledged the relevance of Goss, for example. Goss and Roth could provide a basis for a fuller

hearing where unusual circumstances also attend the decision to dismiss the student for academic

reasons. Thus, when a school not only dismissed a student for acadmic failure, but also notified

outsiders that he lacked "intellectual ability," the eighth circuit has held that minimal pro-

cedures are required. Greenhill v. Bailey, 519 F.2d 5 (8th Cir. 1975).
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GREATER AND LESSER DEPRIVATIONS OF LIFE, LIBERTY AND PROPERTY

Implicit in all judicial pronouncements on school disciplinary procedures, and explicit in

some, is the principle that there is a range of sanctions available to school authorities and the

more severe will trigger more formal hearings while the less severe will trigger less formal hear-

ings, or perhaps none.

School discipline cases which sake this explicit include, for example, Pervis v. LaDarque Ind.

Dist., 466 F.2d 1054, 1057 (5th Cir. 1972):

. . . the quantum and quality of procedural due process to be afforded a student varies

with the seriousness of the punishment to be imposed.

and Farrell v. Joel, 437 F.2d 160, 162 (2d Cir. 1971):

We believe that in these school;discipline cases, `the nature of the sanction affects

the validity of the procedure used in imposing it. . . . Expulsion would be at one

extreme. Near the end of the other might be a penalty of staying after school for

one hour . . . .

AAord, Dixon v. Alabama State Bd. of Educ., 294 F.2d 150, 158 (5th Cir. 1961), cert. denied, 368

U.S. 930'(1961); Lopez v. Williams, 372 F.Supp. 1279, 1301 (S.D. Ohio 1973), aff'd sub nom.,

Coss v. Lopez, 419 U.S. 565 (1975).

But recognizing the necessity of determining whether a punishment is severe or mild, and

consequently whether it will trigger formal or less formal procedural requirements by no means

helps in deciding how to slake that determination. What, for example, makes a ten-day suspension

less serious than an 11-day suspension? While the courts have recognized the legitimacy of

differing procedures dependent solely on the number of days a student will be required to leave

school, the disciplinary decisions have cast very little light on how to make such a decision.

Prior to Goss only a small minority of courts had required any kind of abbreviated procedures

for short-term suspensions. E.g., Vail v. Board of Educ., 354 F.Supp. 592, 603 (D.N.H. 1973),

remanded for additional relief on other issues, 502 F.2d 1159 (1st Cir. 1973) (informal consultation

required in suspensions of five days or less); see also Gardenhire v. Chalmers, 326 F.Supp. 1200,

1205 (D.Kan. 1971); Stricklin v. Re &ents, 297 F.Supp. 416, 420 (W.D. Wi5. 1969), appeal dismissed

as moot, 420 F.2d 1257 (7th Cir. 1970); Melia; v. School Comm. of New Bedford, Civil No. 72-1146-F

(D.Mass., Apr. 6, 1972)(13 reliminary injunction). commented on in Lines, The Case Against Short

Suspensions, 12 INEQUALITY IN EDUC. 39, 42 (1972).

In contrast, the vast majority of federal courts had distinguished between long and short term

suspensions, and had applied the due process principles only to longer term suspensions and expul-

sions. Although accepting the high importance of education recognized in Brown v. Board of Educa-

tion (quoted at p. 219 supra), the courts often found that a short term denial of this interest was

de ninimus and raised no constitutional problem. Thus, prior to Goss, many lower courts were con-

centrating on developing a cut-off point between short term suspensions where no hearing would be
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required, and long-term suspensions. The number of days Courts would tolerate in the absence of

any process varied according to the jurisdiction and was set at from two to 15 days. See e.g.

Sweet v. Childs, 507 F.2d 675 (5th Cir. 1975); Linwood v. Board of Educ., 463 F.2d 763 (7th Cir.),

cert. denied, 409 U.S. 1027 (1972) (seven days); Tate v. Board of Educ., 453 F.2d 975 (8th Cir.

1972) (three days); Sullivan v. Houston Indep. Sch. Dist., 307 F.Supp. 1328 (S.D.Tex. 1969)

(three days), decree expanded in 333 F.Supp. 1149 (S.D. Tex. 1971), rev'd on other grounds and

aff'd on this point, 475 F.2d 1075 (5th Cir. 1973); Black Students of North fort Meyers Jr.-Sr.

High School ex rel. Shoemaker v. Williams, 335 F.Supp. 820 (M.D. Fla.), aff'd, 470 F.2d 957 (5th

Cir. 1972)(some number less than ten); Williams v. Dade County Sch. Bd., 441 1'.2d 229 (5th Cir.

1971) (ten days, insubstantial; 40 days, substantial); Graham v. Knutzen, 351 F.Supp. 881, 884-85

(D.Neb. 1973) (a "reasonable" time); Mills V. Board of Educ., 348 F.Supp. 866-878 (D.D.C. 1972)

(two days); Baker i. Downey City Board of Educ«, 307 F.Supp. 517 (C.D. Cal. 1969) (ten days);

Farrell v. Joel, 437 F.2d 160 (2d Cir. 1971) (ten or 15 days or more). These decisions are now

modified by Coss, to the extent that Goss requires an abbreviated hearing for short suspensions,

419 U.S. at 576:

A 10-day suspension from school is not de minimus in our view and may not be imposed
in complete disregard of the Due Process Clause.

Goss strongly suggests, but does not make explicit, that its holding applies to all short-

term suspensions, even those of less than one day. It also states that suspensions beyond ten

days "may require more formal procedures." Id. at 584. It is still possible, therefore, for

some lower courts to decide that very short suspensions of just one or two days require no hear-

ing, and suspensions beyond ten days may also follow the minimal requirements of Goss, rather than

a more formal hearing. It is noteworthy that in his dissent, Justice Powell interpreted the

majority opinion to require rudimentary process in routine suspensions of only one day. Goss

v. Lopez, 419 U.S. 565, 585 (1975). See also Powell's dissent in Wood v. Strickland, 420 U.S.

308, 329 (1975). It is most likely that the fact situation in Goss will lead school officials

and the courts to the adoption of a single ten-day rule, requiring the informal Goss procedure

for short-term suspensions up to and including ten days and more formal requirements for long-'

term suspensions.

However, the analysis does not end upon agreeing on the cut-off point. Goss is even more com-

plicated than this, 4].9 U.S. at 584:

We should also make it clear that we have addresied ourselves solely to the short
suspension, not exceeding 10 days. Longer suspensions or expulsions for the remainder
of the school term, or permanently, may require more formal procedures. Nor do we put
aside the possibility that in unusual situations, although involving only a short sus-
pension, something more than the rudimentary procedures will be required.

Recognizing that there may be many "unusual situations" where "something more than the rudi-

mentary procedures will be required," this note discusses the procedures required in four types

of suspensions: 1) the usual short-term suspension of up to ten days; 2) the short-term suspen-

sion accompanied by unusual circumstances; 3) the longer term suspension and expulsion, and 4)

the emergency suspension.
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SHORT TERM SUSPENSIONS --
`O UNUSUAL CIRCUMSTANCES

For the'fact situation before it -- a routine 10-day suspension -- the Goss Court set forth

the following basic rules, 419 U.S. at 581:

. . Moe process requires, in connection with a suspension of 10 days or less, that

the student be given oral or written notice of the charges against him, and if he denies
them, an explanation of the evidence the authorities have and an opportunity to present

his side of the story. The clause requires at least these rudimentary precautions
against unfair or mistaken findings of misconduct and arbitrary exclusions from school.

On the question of timing the Court observed, id. at 582:

Since the hearing nay occur almost immediately following the misconduct, it follows
that as a general rule notice and hearing shoulg,precede removal of the student from
school.

Thus a prior hearing is required, but there is some ambiguity, as both the trial court and

the Supreme Court consistently referred to the infirmity in procedure as the failure to permit a

hearing "prior to suspension or within a reasonable time thereafter." 372 F.Supp. at 1302; 419

U.S. at 567, and left room for argument that in some of the cases a "reasonable time thereafter"

may have been permissible on the facts before it. In a footnote, for example, the Supreme Court

noted that the lower court had also declared the statute unconstitutional because it permitted

"suspension without first affording the student due process of law." The footnote observes that

the opinion below nonetheless contained "language . . which expressly contemplates that under

some circumstances students may properly be removed from school before a hearing is held, so long

as the hearing follows promptly." Id. at n. 6. The Court then expressly held that the prior

hearing requitement may not apply to students whose presence poses a continuing threat to persons

or property -or of disruption ofthe academic process may be removed immediately, with notice and

hearing to follow "as soon as practicable." Id. at 581-82.

The correct reading of the words "prior to suspension or within a reasonable time thereafter,"

in the context of the whole opinion, is that in usual circumstances, the hearing must precede sus-

pension, while in an emergency it must be held as soon as practicable.

Notice of what the student is accused of doing and the basis of the accusation must precede

the student's opportunity to tell his or her side of the story, or the student will be denied any

meaningful opportunity to make an explanation as required by Goss. These procedures must be fol-

lowed even when the disciplinarian has himself or herself witnessed the alleged misconduct.

Citing administrative burdens and the need for discipline as part of the educational process,

the Court refused to hold that students facing short suspensions have the right to counsel, pre-

sentation of witnesses, or confrontation and cross-examination of adverse witnesses. Id. at 583.
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Other elements of due process may also be essential to the abbreviated procedures, although

the Court did not mention them. For example, the district court held that the required procedures

include the right to include statements by others in defense of the Student. 372 F.Supp. 1279,

1302 (S.D. Ohio, 1973). ,The Supreme Court did not explicitly approve, but neither did it disapprove

the lower court's decision on this point. In addition, it seems reasonable to require that deter-

minations of misconduct be based on substantial evidence, as a protection against arbitrary action.

Vail v. Board of Education of Portsmouth School District, 354 F.Supp. 592, 603 (D.N.H. 1973),

remanded for fuller relief on other issues, 502 F.2d 1159 (1st Cir. 1973), and cited with approval

in Goss, 419 U.S. 565, n.8 at 577, 582. (See also pp. 247 -i8, infra.) Likewise, Coss assumed that

the person making the disciplinary decision was impartial and not directly and emotionally in-

volved in the problem. (See this note at pp. 239-41, infra.).

SHORT TERM SUSPENSION --
UNUSUAL CIRCUMSTANCES REQUIRING MORE ELABORATE PROCEDURES

Although the Court in Goss recognized the pOssibility of "unusual situations" which would re-

quire "something more than the rudimentary procedures" required in Coss, it does little to

illustrate what these unusual circumstances might be. The only example to which the Court alludes

involves "the existence of disputes about facts and arguments about cause and-effect." 419 U.S.

565, 583-84 and suggests that in these cases the disciplinarian will want to adopt a more formal

procedure, id. at 584:

He may then determine himself to summon the accuser, permit cross-examination and allow
the student to present his own witnesses. In more difficult cases, he' ay permit counsel.
In any event, his discretion will be more informed and we think the risk of error sub-
stantially reduced.

Other "unusual situations" which might trigger more formal procedures include 1) repeated in-

dividual suspension which accumulate to represent more than 10 days out of school in an academic

year; 2) short suspensions involving racial altercations where an abbreviated procedure might be

interpreted by one faction as unduly favoring the other; 3) short suspensions which are accompanied

by additional, serious punishments (such as academic punishment); 4) short suspensions which take

place during an examination period and which do not make provision for a make-up without additional

academic penalties; 5) short suspensions initiated by a teacher against whom students have lodged

an unresolved complaint relating to that teacher's fairness in dealing with students; 6) a suspen-

sion involving a very serious charge against a student, e.g., stealing a wallet.
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In all of these situations, the abbreviated procedure authorized in Coss may not provide "a

meaningful hedge against erroneous action." id. at 583. Certainly, in these unusual circumstances,

the extra cost and the potentially detrimental impact on teaching effectiveness -- elements the Coss

Court took into consideration when deciding that a truncated procedure would be most appropriate

in the usual 10-day suspension -- become relatively less significant in comparison. Here the

teaching function of the school may well suffer if careful and formal attention is not given to

the procedures followed before students are disciplined. The more formal hearing in these cases

would permit more careful deliberation and consideration of the long-term effects of the short -tern

suspension. For the student who must necessarily suffer academic punishment as part of the sus-

pension, the long-term effect of this on the student should be considered. For the situation

where there is a dispute over facts and causation, long-standing hostility between students in-

volved, or between student and teacher, a more formal hearing could serve as a forum for resolving

the more persistent problems underlying the immediate problem, and in the long-run permit the school

to function more smcothly.

Coss does not specify what fuller procedures might be necessary in the unusual short-term

suspension. It is possible that they may still fall short of those required by the lower courts

for long-term suspensions and expulsions. The court only noted that in these circumstances the

disciplinarian "nay" decide to permit cross examination, the right to present witnesses and "in

more difficult cases," the right to counsel. 419 U.S. at 584. Peter Roos, one of.the lawyers

representing students in Goss has concluded that

A genuine factual dispute would probably enlist the following procedures in

ascending order: presentation of witnesses and other evidentiary material, con-

frontation and cross examination and right to counsel. Further, upon a showing

of the need for these more formal procedures, the notice requirement should be
converted into a written notice and there should be given adequate time to pre-

pare for the "hearing".

Roos, Goss and Wood: Due Process and Student Discipline, 20 INEQUALITY IN EDUC 42, 44 (Aug.

1975).

THE EMERGENCY SUSPENSION

Goss required a prior hearing in normal circumstances, and a subsequent hearing "as soon as

practicable" in the emergency situation. 419 U.S. at 567 n.6, 581-82 & 583. The Court unfortunately

defines neither the emergency nor the appropriate duratibn of the emergency suspension. The summary

susP-AWon, even in emergency situations, should be carefully limited, because of the potential

damage to the student. If a student is first suspended, and then -- after the suspension period

is over -- found to be Innocent of the offense which triggered the suspension, what can make up

for the time lost? Expungement and an apology cannot restore to the student the loss of precious

days in the classroom. Worse, if a student is first suspended and then, after the suspension period

is over, found to be innocent, the hearing will be a Farce. What point is there in deciding after
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the sanction has been imposed whether or not it should be imposed? Moreover, the truncated form

of the emergency hearing makes it easy to execute. One court, prior to Goss, required only

notice of the charges, and a right to make a statement. Buck v. Carter, 308 F.Supp. 1246 (W.D.

Wis. 1970). Another indicated that it would require notice of both the charges and the regu-

lations which were allegedly violated, the issue to be decided, and notification of the student's

right to a full hearing at a later date. Marin v. University of Puerto Rico, 377 F.Supp. 613,

624,*(D.P.R. 1974) (three-judge court). In either event, little time or effort-is required.

WHAT CONSTITUTES AN EMERGENCY?

It Is obvious that occasions exist when removal from classes, or from the setool, may be

appropriate to restore order in a school which has been seriously disrupted or to remove a clearly

dangerous student. School officials have an obligation to avoid a clear and present danger to the

school, students and teachers, and to prevent serious and prolonged disruptions of the educational

process.

In one of the fact situations reviewed in Goss, -- the case of Dwight Lopez -= there had been

a disturbance in the school lunchroom involving some property damage. The student testified that

75 other students were suspended in the aftermath. Lopez never received a hearing. In another,

Betty Crone was present at a demonstration taking place off campus. She and others were arrested

by the police and released without formal charges. She received a notice on the following day that

she would be suspended for 10 days. Id. at 570. This district court recognized that emergency

situations may justify immediatesUmmary removal of students, Lopez v. Williams, 372 F.Supp. 1279,

,1301 (S.D. Ohio 1973), but made no connection between this rule and the facts bl-the case. :The

summary treatment was found invalid. The Supreme Court likewise recognized the necessity of per-

mitting emergency suspensions but affirmed the district court's finding that due process had been

denied on these facts.

However, the trial court and the Supreme Court consistently indicated that the process lacking

-was-the failure to grant a hearing "prior to suspension or within a reasonable time thereafter. ""'

372 F.Supp. at 1302; 419 U.S. at 567. See also id. n. 6, 581-82. Thus, both courts were acknow-

ledging that there was the question of fact as to whether an-emergency existed which would justify

a suspension prior to hearing. The Supreme Court specifically observed that

. . . . [B]och suspensions were imposed'during a time of great difficulty for the
school administratiOns involved. At least in Lopez' case there may have'been an
immediate need to send home everyone 'niche lunchroom in order to preserve scnool
order apd property; and the administrative burden of providing 75 "hearings" of
any kind is considerable. However, neither faCtor justifies a disciplinary sus-
pension without at any time gathering facts relating to Lopez specifically, con-
fronting him with them, and giving him an opportunity to explain.

419 U.S. at 581 n.9.

Prior federal court decisions dealing with emergency action involved the presence of a firearm
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on campus, Gardenhire v. Chalmers, 326 F.Supp. 1200, 1205 (D.Kan. 1971): the actual firing of

weapons and injury to persons and property, Buck v. Carter, 308 F.Supp. 1246 (W.D. Wis. 1970);

the se4ing of false fire alarms, Betts v. Board of Educ. of Chicago, 466 F.2d 629 (7th Cir. 1972)

(disciplinary transfer to a school which did not offer academic credit); and a strong possibility

of disorder, Stricklin v. Regents of Univ. of Wisconsin, 297 F.Supp. 416 (W.D: Wiwi, 1969), appeal

dismissed as moot, 420 F.2d 1257 (7th Cir. 1970).

The court in Stricklin had occasion to consider whether an oral report from the security chief

of the school to the effect that certain students had participated in a prior disorder and that

"there were strong indications that it would be repeated" was sufficient to justify an emergency

suspension without a hearing. A full hearing was scheduled within 13 days of the so-called

emergency suspension. Judge Doyle held_that the emergency was adequate to justify suspension prior

to a full hearing, but not prior to a preliminary, abbreviated hearing. Judge Doyle did not under-

take to define the minimal requirements of this preliminary hearing, but he clearly distinguished

it from the fuller hearing required in. long -term suspensions. It seems reasonable to assume that

Judge Doyle would now require the rudimentary procedures required in-Goss on this same fact situa-

tion, to be followed by a second; fuller hearing within a reasonable time.

In a subsequent case, Judge Doyle also set forth standards to follow in determining whether

an "emergency" justified a summary suspension. The situation clearly vas "emergency," involving

use of firearms and injury to persons and property. Buck v. Carter, 308 F.Supp. 1246 (W.D. Wis.

1970).

Following the requirements of Stricklin, school officials called in the students for a prior

preliminary hearing. At this preliminary hearing, officials took no action against two students

who specifically denied being present at the raid and suspended the remainder pending a full hearing

which vas to take place in three weeks. (The timing did not require many days of absence from

school because of Christmas and New Year's vacations.) The officials fotind the temporary action

warranted because the students' ".ontinued presence on this campus poses a clear and present danger

to the university community" and he students themselves.

The students sought relief f

j
om Judge Doyle, who found that the officials must take the

following steps in deciding to sispend a student for emergency reasons:

1) 'Hake an "initirl evaluation of the reliability of the information received . . . " as

to both the incident and the individuals involved. Id. at 1248.

2) Determine that the conduct was such as "reasonably to indicate that the prompt separation"

of the student is warranted for reasons relating to the safety and well being of persons and

property. Id.

3) Allow the student an abbreviated hearing "at the earliest opportunity" which includes the

right to appear before a schi:ol official, be notified of the charges against him, and to make a'

statement. Id. at 1248-49. The court also noted that if the student admits guilt, the officials
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may end the hearing at that point but if the student offers a plausible denial, Chey'should
investigate further.

Judge Doyle found that the necessary steps were taken, with a possible exception teat notice

was deficient. He denied relief, however, since the students had given cautious and limited

responses without specifically denying being present at the raid.

In Setts the court decided that the student was nor entitled to a preliminary injunction where

there was adequate notice of the charges (given over the telephone), sufficient time to prepare for

the hearing (held the following morning) and an orderly hearing. 466 F.2d at 633. The court noted -

that the student had admitted guilt, and the Misconduct was "gross" -- thus limiting the hearing to

the question of punishment. Id. The court also pointed out that it was not ruling out the possi

bility of relief for the student at trial. Id. at 635.

HOW-LONG SHOULD AN EMERGENCY SUSPENSION CONTINUE?

Although the Court in Coss did nat specifically apply the emergency suspension rule to the

facts before it, /6 e court below had taken it into account when shaping its final order, and its

observations wire noted in the Supreme Court opinion.. 372 F.Supp. at 1302; 419 U.S. at 572. The

three judge court's conclusions required, 372 F.Supp. at 13/1?:

1. Immediate removal of a student whose conduct disrupts the academic atmosphere
of the school, endangers fellow students, teachers or school ofti ials, or
damages' property.

Immediate written notice to the student and parents of the reason(s) for the
_removal from school and the proposed suspension should be given within 24
hours.

3. Not later than 72 hours after the actual removal of the student from school,
the student and his.parents must be given an opportunity to be present at a
hearing before a school administrator who will determine if a suspension
should be imposed.

Thus, Goss was affirmed on the assumption that an emergency suspension could be imposed, so long as

notice'was given by the next day, and a hearing within three days.

This holding does not clarify the permissible length of the emergency suspension. It would

seem reasonable to cake the emergency suspension last only so long as necessary for a "cooling off

period."., Once the emergency is past, the student should be reinstated in school; a hearing can be

held within the time, limits prescribed whether the student is ingor out of school. The permissible

length of the "cooling off period" really should depend on the circumstances. Where a small number

of students are engaged in a ruikus, the adults in charge could reasonably expect that the kids

Would be calm and orderly by' the next day, and suspension should last only until the end of the

current school day. Students exhibiting more violent propensities might warrant suspension until

hearings could be held. In Gardenhire Q. Chalmers, for example, the student reportedly carried a

firearm to school aqd had been criminally charged with attempted murder -- clearly a cause for
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alarm, if true. The judge observed that five to 15 days might be a reasonable period of time for

a temporary or Interim emergency suspension, but he found the period from December 10 (the date of

suspension) to February 1 (the date of the court derision) too long. 326 F.Supp. 1200, 1205 (D.

Lan. 1971). The alleged danger was not diminished, but the judge apparently felt that school

authorities should have and could have arranged for a hearing before February 1. The court indi-

cated that notice should be simultaneous with the suspension, or a few days after, and "an

evidentiary hearing" within fivc to 15 days. Id.

In any case, the emergency suspension cannot last beyond the date on which the hearing sust

be held -- and the lower court in Goss set this at three days. If the school cannot hold a hear-

ing within three days, the student should be reinstated until the bearing is held. The serious-

ness of the presumed guilt of the person to be suspended for emergency reasons should not pro-

vide school officials with an excuse for failure to observe due process. Again, this timely

hearing could be informal, but if a longer-term suspension or other serious punishment is to

follow, it must be followed up by a full hearing at a later date.

LONG-TERM SUSPENSION AND EXPULSION

BACKGROUND

In general, while the Supreme Court in Goss considerably clarified the requirements of pro-

cedural due process for normal short-term suspensions, it did very little to specify the require-

ments for longer tern suspensions and expulsions.

The only other Supreme Court case dealing with procedural due process is Wood v. Strickland,

420 U.S. 308 (1975), notable because the Court held that plaintiffs could collect damages under

42 U.S.C. 1983 if they could prove lack of good faith in connection with a violation of their

procedural due process rights. Here, the Court had some occasion to consider whether due process

had been followed prior to a long-term suspension. The plaintiffs had admitted to "spiking"

punch served at a school function. The alcoholic content of the spiked punch was almost insig-

nificant, but the incident became quite important to school officials. The principal summarily

suspended the girls for a two-week period, subject to a decision by the school board. The same

day the school board met, with the girls absent, and voted to expel the girls for the remainder of

the semester (three months). Later, the board agreed to rehear the matter, and did so approxi-

mately two weeks after the first meeting. The girls, their parents and counsel attended the

second meeting. The girls admitted mixing two bottles of malt liquor into the punch, and the board

determined to adhere to its expulsion decision. The court of appeals found that the board made its

decision in the absence of evidence that the rule had been violated. The Supreme Court found that

there was evidence, and that the appellate court was ill-advised to require the board to find that

the alcoholic content of the spiked product had to meet state law definitions of "intoxicating."

Notably, the Supreme Court assumed the lack of evidence would be a valid ground for judicial re-

versal of an administrative disciplinary decision. Id. at 323, 326. The Court left open the
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qu ion whether a fuller hearing at the second beard -meeting cured the procedural due pre4:ess de-

parent at the first. Id. at 327.

Since this is the only pronouncement (on the nature of the =ore formal hearing required for

more serious diseiplinary cases, lower curt decisions must be consulted.

It should be noted initially that many judicial scholars will declare that the. courts are not

and should not spell out procedures -- because any number of acceptable procedures ray be available.

See, e.-., Cafeteria and Restaurant Workers Union v. McElroy, 367 U.S. :MI6, 895 (1961):

The very nature of due process negates any concept of inflexible procedures
universally applicable to every imaginable situation.

See also Winnick 7. Manning, 460 F.2d 545, 549 (2d Cir. 1972); Dedesus v. Penberthy, 344 F.Supp.

70, 74 (D.Conn. 1972). it is nonetheless useful to-identify certain basic elements of,procedural

due process which must be present before serious disciplinary action can be taken.

Courts disagree on what these procedures should be. The only agreement seems to be that the

full panoply of procedures associated with criminal judicial processes are not required. E.g.

Ingraham v. Wright, 498 F.2d 248, 267, rehearing en bane ordered, 504 F.2d 1379 (5th Cir. 1974)

(corporal punishment); Farrell v. Joel. 437 F.2d 160, 162 (2d Cir. 1972); Jones v. State 3d. of

Educ., 279 F.Supp. 190, 205 (M.D. Tenn. 1968), aff'd, 407 F.2d 834 (6th Cir. 1969), cert. dismissed,

397 U.S. 31 (1970); Esteban v. Central Mo. State Col., 277 F.Supp. 649, 651 (W.D.Mo. 1967),

approved in 415 F.2d 1077 (8th Cir. 1969), cert. denied, 398 U.S, 965 (1970).

A leading case

36b U.S. 930 (19,1).

Goss v. Lopez, 419 I.

Eslix, 397 U.S. 254,

n.2 (1969).

Dixon_ v. Alabama State Rd. of Educ., 294 F.2d 150 (5th Cir.), cert. denied,

The Supreme Court has cited this case with approval several tines. See, ±:g.L.

S. at 576 n.8 (1975) (refeerice to it an a "landmark decision"); Goldberg v.

262-63 (1970); Tinker v. Des Moines Ind. Comm. Sch. Dist., 393 U.S. 503, 506

In Dixon, college officials summarily expelled plaintiffs, who were Black, after they bad

participated in lunch counter sit-ins and mass demonstrations in connection with the civil rights

movement. The court held that due process would require that the officials first'give the students

a notice containing a statement of the charges against them, that prior to a hearing, students

receive the name! of witnesses and a report of the facts to which each would testify, and at a

hearing each student be allowed to present a defense and prcduce evidence In his own behalf. Id.

at 158-59.

The court in Dixon also faced a contention by college officials that plaintiff students had

.waived their right to notice and a hearing upon attendance at the college, under authority of a rule

which authorized the college to "decline to continue to accept responsibility ior the supervision

and service to any student with whom the relationship becomes unpleasant and difficult." The court
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held that "it nonetheless remains true that the state cannot condition the granting of even a priv-

ilege upon the renun.iation of the co,iitutional right to procedural due process. 294 F.2d 150,156.

In :lb:en, the court also provided sone detail en the requirements for notice and hearing.

The notice must contain "specific charges," and the hearing could vary depending on circumstances.

In any case, it bad to be more than "an informal interview." The right to cross-examine witnesses

was not required, but the right to receive nanes of adverse witnesses and a report of their testi-

mony was. it was also censi:ered rudimentary that the student should have an opportunity to present

a defense. including the calling of witnesses or the presentation of affidavits. Id. at 156-57.

The general principle of Dimon -- that procedural duc process must precede a decision to expel a

student from a state - supported school or university -- has been universally accepted. In addition

to subsequent Supreme Court references to Dixon in other cases, courts have followed it in Wasson

v. TrowbriZee, 382 F.2d 307 (2d Cir. 1967); Jones v. State M. of Educ., 279 F.Supp. 190 (M.D. Tenn.

1968), aff'd, 407 F.2d 334 (6th Cir. 1969), cert. dismissed, 397 U.S. 31 (1970); Esteban v. Central

nissouri State Col., 277 F.Supp. 649 (W.D. 1.1o. 1967), approved. 415 F.2d 1077 (8th Cir. 196q), cert.

denied, 398 U.S. 965 (1970), and zany other cases.

Esteban is among the more important of these cases because it was reviewed by an appellate

court judge who subsequently became a Supreme Court Justice. In Esteban a district court held that

students suspended for two semesters were entitled to a more adequate hearing. They had been per-

mitted to present their side of the story to only one of several persons who decided on the sanc-

tion. In so doing, the district court specified that the new hearing must include, id. at 651-52:

(1) a written statement of the charges tobe furnished each plaintiff at least 10 days
prior to the date of the hearing; (2) the hearing shall be conducted before the Presi-
dent of the college; (3) plaintiffs shall be permitted to inspect in advance of such
hearing any affidavits or exhibits which the college intends to submit at the hearing;
(4) plaintiffs shall be permitted to have counsel present with them at the hearing to
advise them; (5) plaintiffs shall be afforded the right to present their version as to
the charges and to make such showing by way of affidavits, exhibits, and witnesses as
they desire; (6) plaintiffs shall be permitted to hear the evidence presented against
them, and plaintiffs (not their attorney) may question at the hearing any witness who
gives evidence against them; (7) the President shall determine the facts of each case
solely on the evidence presented at the hearing therein and shall state-in writing his
finding as to whether or not the student charged is guilty oUthe-conduct charged and
the disposition to be made, if any, by way of disciplinary action; (8) either side may.
at its own expense, make a record of the events of the hearing.

The new hearing was held, and this tine, the district court upheld the suspensions, and the eighth

circuit (Judge Blackmun) affirmed. 290 F.Supp. 622 (W.D. Mo. 1968), aff'd, 415 F.2d 1077 (8th

Cir. 1969), cert. denied, 398 U.S. 965 (1970). Blackmun also expressly approved the first decision

of the district court, observing that procedural due process must be afforded "by way of adequate

notice, definite charge, and a hearing with opportunity to present one's own side of the case and

with all necessary protective measures." 415 F.2d at 1089. See also id. at 1081.
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t; RI SEMI'S SANCTIONS

Althvugh courts havy generally followed Dixon and Esteban, there have seen fact situations

where deviations seem warranted, and, more important, other problems have arisen which were not

contemplated in these cases, and which would necessitate additional safeguards to the student.

ThUs, it is usyful to review each element of a full hearing separately and discuss the precedent

for ,-..t- against that particular requirement. A caveat is in order, however; the absence of one

clement of 3u process does not necessarily invalidate an otherwise fair hearing. See pp.251-53.

infra.

Prior Hearing

Gass, which requires a hearing prior to a short-term suspension, obviously serves as good

authority for a hearing prior to a long-tern suspension, except for emergency situations. See

this note at pp. 218-31, supra. Prior to Goss federal courts had generally accepted the principle

that the hearing should precede the imposition of a serious sanction. See, e.g. Black Students v.

Williams, 470 F.2d 957 (5th Cir. 1972), aff'ing, 335 F.Supp. 820 (M.D.Fla.); Pervis v. La Marque

Ind. Sch. Dist., 466 F.2d 1054, 1058 (5th Cir. 1972); Dunn v. Tyler Indep. Sch..Dist., 460 F.2d

137, 144 (5th Cir. 1972); Jackson v. Dorrier, 424 F.2d 213 (6th Cir.), cert.denied, 400 U.S. 850

(1970): Graham v. Knutzen, 351 F.Supp. 642 (D.Neb. 1972); Fielder v. Board of Educ. of Winnebago

In Thurston County Nebraska, 346 F.Supp. 722 (D.Neb. 1972); Graham v. Houston Independent Sch.

Dist., 355 F.Supp. 1164 (S.D. Tex. 1970); Esteban v. Central Missouri State Col., 277 F.Supp. 649,.

651; Kelley v. Metropolitan County Bd. of Educ., 293 F.Supp. 485, 493 and 494 (M.D:.' Tenn. 1968).

It would appear that Goss effectively overrules contrary-cases such as Greene v. Moore, 373

F.Supp. 1194 (N.D. Tex. 1974) and Boykins v. Fairfield Bd. of Educ., 492 F.2d 697, 700 (5th Cir.

1974), cert. denied, 420 U.S. 962 (1975). Boykins could possibly be considered an emergency sus-

pension case (the situation forced closure of the school for part of a day), and nay be considered

consistent with Goss, except for the extended tine period permitted for the emergency suspension

(15 days).

Burden on University to Initiate Hearing

One university suspended a student and argued that due process was met because it allowed the

student a "right of review." The court rejected this Contention, pointing out that

. . . 'he "right of review" (of a hearing only upon request), does not serve to
protect the right of the student to fundamental fairness in this type of proceeding.
One does not have to be a supplicant for allowance of a constitutional right.

Gardenhire v. Chalmers, 326 F.Supp. 1200, 1204 (D.Kan. 1971). Accord, Knight v. State Bd. of Educ.,

200 F.Supp. 174, 181 (M.D. Tenn. 1961). But see Grayson v. Malone, 311 F.Supp. 987 (D. Mass. 1970)

(pupil waived right to hearing by not requesting reinstatement).
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A logi al corollary to a prior hearing tequirement is a right of students to obtain a court

order reinstating the when this requirement was not met. This was the holding in-Woods v. Wright,

334 F.2d 369 (5th Cir. 19b4). ?Laintiff was summarily expelled following participation in a

demenstration against segregatioL (a "parade without a permit"). The district court denied a re-

quest for a temporary restraining order. The appeals court reversed and remanded, finding a "clear

and imminent throat. of an irreparable injury amounting to manifest oppression - . ." Id. or 375.

The court also refused to vacate a stay order it had granted pending appeal. Conceding that the

students no longer needed this protection (reinstating them in school) because the school term had

ended, the court nonetheless ruled the order was required to forbid the enforcement of the Board

of Education's mandate to expel any student parading without a permit. See also Gardenhire v.

Chalmers, 326 F.Supp. at 1.206 (reinstatement, but court stayed order one month to allow university

option of holding due process hearing before reinstatement).

Only one case has been located where a court refused to reinstate a student pending a full

board hearing. DeJesus v. ?eoberthy, 344 F.Supp. 70. 78 !D. Conn. 1972), accord, Jones m. Snead,

431 F.2d 1115, 1117 (8th Cir. 1970) (dictum). In as much as the delay will carry the suspension

beyond the permissible waiting period, DeJesus is clearly in conflict with Coss. However, if the

student is permitted to remain in school while awaiting the second hearing, there is probably no

prejudice to his case.

Subsequent Adequate Proceedings
As Cure to Earlier Inadequate Proceedings

Another point which has not been discussed very much, but which clearly can prejudice a

student's right to a prior hearing, involves the question of whether or not procedural defects in

an initial suspension hearing.can be cured by a procedurally correct second hearing. The point

has appeared twice before the Supreme Court, but it did not decide it in either case. In Wood v.

Strickland, 420 U.S. 308, 327 (1975), the Court simply directed the court below to decide the is-

sue. In Goss v. Lopez, 419 U.S. 565 at n. 10, the court considered an argument by school officials

that subsequent judicial review could cure a procedural defect at the school hearing. The court

did not decide the point, but found on the facts before it that the available judicial review was

inadequate to cure such defects, even assuming that it could be cured in this way. The Court

rejected the "cure" because the statute did not require that the judicial hearing be de novo, and

would involve additional delay while the student remained deprived of his right to attend school.

In Pervis v. LaMarquefind. Sch. Dist., 466 F.2d 1054, 1058 (5th Cir. 1972) the court found

the "cure" inadequate:
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The dangers ixber.:n: . are el-virJus. Suppose at the subsequent hearing that
appellants had been vindicated. Hew, then, could they then have been mode whole?.
They would have lost ser.1 3 months of education. This result cannot obtain.

However, numerous decisions have deemed certain procedural defects in initial hearings to be "cured"

by a subsequent adequate de novo hearing. Winnick v. Manning, 460 F.2d 545, 549 (2d Cir.

1972); Sullivan v. Houston Ind. Sch. Dist., 475 r.2d 1071, 1077 (5th Cir. 1973) (a biased hearing

officer presided over the first hearing); Williams v. Vermillion Parish Sch. 3d., 345 F.Supp. 57

(V.D. La. 1972); Barker 7. Hardway, 283 F.Supp. 228 (S.D.W.Va.) aff'd, 399 F.2d 638 (4th Cir. 1968),

cert. denied. 394 C.S. 905 (1969); Bistrick v. University of South Carolina, 324 F.Supp. 942 (D.S.

C. 1971); Zanders v. Louisiana State 3d. of Educ., 281 F.Supp. 747 (W.D.La. 1968); Ector County Ind.

Sch. Dist: v. Hopkins, 518 S.W. 2d 576 (Tex. App. Ct. 1974) -

Written Notice

Goss required oral or written notice for short suspensions. Lower courts have generally held

that for long-term suspensions or expulsions the notice should be in writing. Pervis v. LaMarque

Indep. Sch. Dist., 466 F.2d 1054 (5th Cir. 1972); Dunn v. Tyler Indep Sch. Dist., 460 F.2d 137,

144 (5th Cir. 1972); Wasson v. Trowbridge, 382 F.2d 807, 812 (2d Cir. 1967); Dixon, 294 F.2d 150,

158; Vail v. Board of Education of Portsmouth, 354 F.Supp. 592, 603 (D.N.H.), remanded for addi-

tional relief, 502 F.2d 1159 (1st Cir. 1973) (and cited with approval in Goss, 419 U.S. 565 at

n.8); Quintanilla v. Carey, Civil No. 75-C-829 (N.D. Ill. Mar. 31, 1975) (Clearinghouse Review

No. 15,369A); Mills v. Board of Educ., 348 F.Supp. 866, 882 (D.D.C. 1972); Fielder v. Board of

Educ., 346 F_Supp. 722, 730 (D. Neb. 1972); Givens v. Poe, 346 F.Supp. 202, 209 (W.D.N.C. 1972);

DeJesus v. Penberthy, 344 F.Supp. 70 (D. Conn. 1972).; Pierce v. School Comm. of New Bedford, 322

F.Supp. 957 (D. Mass. 1971); Davis v. Ann Arbor Public Schools, 313 F.Supp. 1217 (E.D. Mich.1970);

Lafferty v. Carter, 310 F.Supp. 465 (W.D. Wis. 1970); Sullivan v. Houston Ind. Sch. Dist., 307 F.

Supp. 1328, 1346 (S.D. Tex. 1969), informally approved, 475 F.2d 1071 (5th Cir. 1973) (rev'g

supplementary order)) Stricklin v. Regents, 297 F. Supp. 416 (W.D. Wis. 1969) appeal dismissed as

moot, 420 F.2d 1257 (7th Cir. 1970); Vought v. Van Buren Public Sch., 306 F.Supp. 1388 (E.D. Mich.

196 ); Marzette v. McPhee, 294 F.Supp. 562 (w.D. His. 1968); Kelley V. Metropolitan Co. Bd. of

Educ., 293 F.Supp. 485 (M.D. Tenn. 1968); General Order on Judicial Standards of Procedure and Sub-

stance in Review of Student Discipline in Tax - Supported Institutions of Higher Education, 45 F.R.D.

133 (1968); Esteban v. Central Mo. State Col., 277 F.Supp. 649, 651 (W.D. Mo. 1967), approved

415 F.2d 1077 (8th Cir. 1969), cert. denied, 398 U.S. 965 (1970); Knight v. State Board of Educ.,

200 F.Supp. 174 (M.D. Tenn..1961); Cf., Schiff v. Hannah, 282 F. Supp. 381, 383 (W.D. Mich. 1966)

(requiring a letter). See also Caldwell v. Cannady, Civil No. CA-5-994 (N.D. Tex. Jan. 25, 1972)

(order)(Clearinghouse Review No. 7424 A); Anonymous v. Winooski Sch. Dist.,, Civil No, 74-86 (D.Vt.

Apr. 10, 1974) (preliminary injunction).

In keeping with the general print.iple that a single procedural defect will not necessarily

taint an otherwise fair hearing, courts have essentially found no prejudice to the student's right

to notice where it could be demonstrated that the student (and parents, where appropriate) had full
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knowledge of the charges). See, e.e., Davis v. Ann Arbor Public Schools, 313 F.Supp. 1217, 1226-

27 (E.D. Mich. 1970). Of course, if students cannot beAocated because they failed to keep the

school informed of their address, the notice requirement will be excused. 'Fright v. Texas So.

Univ., 392 F.2d 728 (5th Cir. 1968).

Notice Reasonably in Advance of Hearing

Due process should also require that school officials give the student ample time to review

the charges and prepare the student's presentation. See generally, Fielder v. Board of Educ., 346

F.Supp. at 739; Bistrick v. Univ. of South Carolina, 324 F.Supp. 942, 950 (D.S.C.'1971); Sullivan

v. Houston Ind. Sch. Dist., 307 F.Supp. at 1343; Knight v. State Bd. of Educ., 200 F.Supp. at 178.

The number of days notice should precede the hearing probably will depend on the complexity of

the facts and other circumstances to be reviewed at the hearing. Thus, the requisite number of

days from notice to hearing have varied. See Fielder v. Board of Educ., 346 F.Supp. at 724

n.1 (three days minimum); Jones v. State Board of Educ., 279 F.Supp. 190, 199 (M.D. Tenn. 1968)

(two days sufficient) aff'd, 407 F.2d 834 (6th Cir. 1969), cert. dismissed, 397 U.S. 31 (1970).

Estelv:n v. Lentral Mo. State Col., 277 F. Supp. at 651 (W.D. Mo. 1967) (10 days required); Marzette

v. McPhee, 294 F.Supp. at 567 (W.D. Wis. 1968) (10 days required); Schiff v. Hannah, 282 F. Supp.

381, 383 (U.D. Mich. 1966) (estimated 20 days or more). (Schiff v. Hannah required the extra time

because there the court also required that students first be given 10 days after notice to prepare

a reply. ar4 that the hearing would be held 10 days after receipt of this reply.) The Court in

Mills v. Board of Educ. of District of Col-required a hearing to be held within four days of giv-

ing notice, but granted parents "no more than five . . . additional school days" where necessary

for preparation for the hearing. 348 F.Supp. 866, 882 (D.D:C. 1972).

Finally, one court has observed that written notice two days prior to the hearing may be inad-

equate but where other aspects are fair, the court will not invalidate the diiciplinary proceed-

ings. Center for Participant Educ. v. Marshall, 337 F.Supp. 126, 136 (N.D. Fla. 1972): One court

noted more than two days notice "might be desirable" but found proceedings adequate where plaintiff

failed to request an extension. Uhitfield v. Simpson, 312 F.Supp. 889, 895 (E.D.I11. 1970).

One case stands alone in permitting notice to be given at the hearing itself. Due v. Florida

Agr. and Mech. Univ., 233 F.Supp. 396 (N.D. Fla. 1963) (Judge Carswell). It is clearly a minority

review.

One case also made it clear that for high school students, .the notice must be given to both
4

student and parent or guardian. In Sullivan v. Houston Ind. Sch. Dist., 307 F.Supp. at 1343, 1346

the court said:

Parents or guardians have legal obligations to children of high school age and common
sense dict'tes that they should be included in any disciplinary action against their
children which could result in severe punishment. Indeed it may be even more crucial
that proper written notice of charges be provided to parents for often they do not know
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what has transpired at school.

Specificity of Charges

In order to constitute an adequate notice, the charges must, of course, be explained specifi-

cally enough that the student knows what kind of response to make. Wasson v. Trowbridge, 382 F.2d

A97, 112 (2d Cir. 1967); Dixon v. Alabama State bd. of Educ., 294 F.2d 150, 158 (5th Cir.), cert.

denied, 3($ C.S. 930 (1961); Anonymous v. Winooski Sch. Dist., Civil No. 74-86 (D.Vt. April 10,

1974); Keller v. Fochs, 385 F.Supp. 262 (E.D.Wis. 1974); Bistrick v. Univ. of South Carolina, 324

F.Supp. 950; Mills v. Board, 348 F.Supp. 866, 880; Givens v. Poe, 346 F.Supp. 202, 209 (W.D.N.C.

1972); Seognin v. Lincoln Univ., 291 F.Supp. 161, 171 (W.D.Xo. 1968); Schiff v. Hannah, 282 F.Supp.

331, 383 (V.D.Mich. 1966); General Order on Judicial Standards of Procedure . . , 45 F.R.D. 133

(1968); Woody v. Burns, 188 So.2d 56, 58 (Dist.Ct. App. Fla. 1966). For an example of lack of

specificity, see Scott v. Alabama State Bd. of Educ., 300 F.Supp. 163 (M.D.Ala. 1969) (upholding

sanctions because another of the charges was found sufficiently specific). The court found the

following to bda defective charge, id. at 166:

willful refusal to obey a regulation or order of Alabama State, such refusal being of
a serious nature and contributed to a substantial disruption of the administration and
operation of the college.

4

One court also required that the notice refer tp the "specific, previously, promulgated regulations

under which the charges are brought . . . ." Marin v. University of Puerto Rico, 377 F.Supp. 613,

623 (D.P.R. 1974).

Advance Notice of Evidence

In addition to notice of the charges, students-facing serious disciplinary sanctions have been

allowtd to receive advance information on the witnesses and-the evidence which will be reviewed at

the hearing.' in once case, the court required that the notice of charges also contain the names of

witnesses to be used at the hearing and a statement on the nature of testimony of each witness.

Caldwell v. Cannady, Civil-No. CA-5-994, (N.D. Tex. Jan.25 , 1972) (order) (Clearinghouse Review

No. 7424A) (final judgment at 340 F.Supp. 835 (1972).

A number of other courts have also made general rulings requiring advance notice of the evi-

dence. E.g., Quintanilla v. Carey, CiVil No. 75-C-829 (N.D.111., Mar. 31, 1975) (Clearinghouse

Review No. 15,369A); Marin v. niversity of Puerto Rico, 377 F.Supp. at 623. Graham v. Knutzen,

362 F.Supp. 881 (D.Neb. 1973); General Order on Judicial Standards of Procedure . . . , 45 F.R.D.

133, 147 (W.D. Mo. 1968); Sullivan v. Houston Ind. Sch. Dist., 307 F.Supp. at 1346. This includes

inspection of affidavits or exhibits prior to the hearing. Esteban v. Central Mo. State Col., 277

F.Supp. at 651; Marzette v. McPhee, 294 F.Supp. 562, 567., It may also include a witness list and
0

a summary of each witness' story. Dixon v. Alabama State Bd. of Educ.f 294 F.2d 150, 159 (5th Cir.

1961); Marzette v..McPhee, 294 F.Supp. 567; Bistrick v. Univ. of South Carolina, 324 F.Supp. 942,

950. Anonymous v. Winooski Sch. Dist., Civil No. 74-86 (D.Vt., Apr. 10, 1974) required inspection

of any written reports five days prior to the heating.
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On the other hdnd, in Wasson v. Trowbridge, the Merchant Marine Academy case, the seond cir-

cuit held that the cadet w.ts "not entitled to see the confidential opinions of members of the

faculty." This was rude subject to the irportant safeguard that he should not be dismissed "with-

out the holding of an evidentiary hearing into the nature of the concealed evidence, if any, and

the reason for withholding it." 382 F.2d 807, 813 (2d Cir. 1967).

Proceeding Confined to Charges Contained in the Notice

It would seem logical to conclude that if a student received notice of one charge, but was

punished for another, the notice of the actual charges was inadequate. In one case a plaintiff

attended an expulsion hearing where the issue focused on plaintiff's assault on another student.

After he left, the school board discussed the possible violation of a school rule against "in-

corrigibly bad conduct" and expelled him withoutspecifying the basis. The expulsion was voided

as the plaintiff had no notice of the possible alternative ground for expulsion. DeJesus v. Pen-

berthy, 344 F.Supp. 70_(D.Conn. 1972). In another case, arising out of mass demonstrations at

Grambling College, students initially received a favorable court order temporarily staying their

suspensions pending a full hearing. They were then given a full, week-long adversary hearing, and

were suspended. On a second appeal, the district court refused preliminary relief and the court

of appeals affirmed. Jenkins v. Louisiana State Bd. of Educ., 506 F.2d 992 (5th Cir. 1975). The

main challenge to the hearings centered around the hearing board's-finding that there was a con-

spiracy among the students, and that evidence against-students who 'did not appeal could be con-

sidered in the cases of those that did. The court agreed with the students that due process

required that they receive notice of the conspiracy charge, and that it was not specifically

mentioned in the notice that they received. However, the court nonetheless found notice adequate,

id. at 1000-1001:

College administrators should not be held to the strict requirements of criminal law

relatinvto giving notice of conspiracy. Although here the notice given Co. appellants

could undoubtedly have been drafted with more precision, the charges do include numerous

allegations of group or concerted actions. The document entitled "Information of

Disciplinary Hearing Board" clearly sets forth the type of conduct included in the Board's

finding of conspiracy. Appellants were referred to as "organizers," leaders," and insti-

gators." The November 7 letter advised the students that they were charged-with_the

violation of "inciting to riot." Again it is important to note the distinction between

a college disciplinary proceeding and a criminal trial. The judicial gloss given to

the weird ,"conspiracy" in the field of. criminal law should not carry into another area

where laymen operate in an altogether different context. The charges, the hearing, and

the findings all evidence the fact that the "conspiracy" here involved was the group

activity, and the individual participation in that group action. There is no doubt in

our minds that the notice given to appellants was in sufficient detail to fairly enable

them to present a defense at the Disciplinary Board hearing.
A reading of the record clearly reveals that appellants understood the nature of the

charges against them. Their counsel was quite prepared to refute those charges at the

hearing and conductfed ardent cross-examination of the college's witnesses. Assuming the

written charges were deficient, the appellants had more than two weeks between their

November 15-16 hearing and the later bearing ordered by the district court in which to

prepare a defense to the charge of conspiracy.
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Imilartial Decision-Maker

A decision on discipline of students by an impartial decision-maker is another obvious require-

meat of fairness. ing case involving a teacher dismissal, the Supreme Court observed:

in the present case the trier of fact was the same body that was both the victim of
appellant's statements and the prosecutor that brought the charges aimed at securing
his dismissal. . . . Appellant requests us to reverse the state courts' decisions
upholding his dismissal on the independent ground that the procedure followed above
deprived him of due process In that he was not afforded an impartial tribunal.
However, appellant makes this contention for the first time in this Court, not having
raised it at any point in the state proceedings. Because of this, we decline to treat
appellant's claim as an independent ground for our decision in this case. On the
other hand, we do not propose to blind ourselves to the obvious defects in the fact-
finding process occasioned by the board's multiple functioning vis-a-vis appellant.

Pickering v. Board of Educ., 391 U.S. 563, 578 n.2 (1968) (justifying an independent review of the

record),

In Jenkins v. Louisiana State Bd. of Educ., 506 F.2d 992, 1003 (5th Cir. 1975) the court held
-

that "there I.; no question but that a student charged with misconduct has a right to an impartial

tribunal." On the facts before it the court held that the particular hearing body was sufficiently

impartial, although its members were employees of the college and may have participated in initial

investigations of the misconduct at issue in the hearing:

We are asked to infer Shat because the Board had already had one hearing and because
its members were appointed by the college presidents (who had also employed many of them),
the members must have been partial to the college's position. We have not been shown any
evidence of bias or prejudice of the Board members, and our own examination of the record
has cot uncovered any. "Alleged prejudice of university hearing bodies must be based on
more than mere speculation and tenuous inferences." Duke v. North Texas State University,
supra, 469 F.2d at 834. We do not believe that, under the facts of this case-, these stu-
dents were denied a fair and impartial hearing.

Jenkins is typical of numerous student disciplinary cases. Other courts which have recognized a

requirement of impartiality but have found it met on the facts of the case before it include, e.g.;

Andrews v. Knowlton, 509 F.2d 898 (2d Cir. 1975) (adequate proceeding before a board not tainted

because a cadet honor committee had previously held inadequate proceeding and pronounced student

"guilty"); Winnick v. Manning, 460 F.2d 545, 548-49 (2d Cir. 1972) (hearing by mend dean; no

proof of "overt bias or prior involvement"); Murray v. West Baton Rouge Parish Sch. Bd., 472 F.2d

438, 443 (5th Cir. 1973) (upholding statute making superintendent the hearing officer); Sill v.

Penn. State Univ., 462 F.2d 463', 469-70 (3rd Cir. 1972) (a specially-appointed panel utilized

rather than regular board); Lance v. Thompson, 432 F.2d 767 (5th Cir. 1970) (principal who

investigated facts and held bearing styled as "disinterested"); Herman v. University_of South

Carolina, 341 F.Supp. 226, 232-34 (D.S.C. 1971), aff'd, 457 F.2d 902 (4th Cir. 1972) (same) (appeal

held by board of trustees some of whom were on hearing panel); Haynes v. Dallas County Jr. Col.

Dist., 386 F.Supp. 208 (N.D.Tex. 1974) (hearing by dean who had requested students staging

demonstration to desist and assisted in dispersing the gathering); Hawkins v. Coleman, 376 F.Supp.
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1330, 1332 (N.D. Tex. 1974) (approving rules authorizing principal or associate superintendent to

hear cases but requiring another person to hear it if former were involved); Center for Participant

Educ. v. Marshall, 337 F.Supp. 126, 135 (N.D. Fla. 1972) (president presiding over violation of

president's executive order); Scott v. Alabama State M. of Educ., 300 F.Supp. 163, 167 (M.D. Ala.

1969); Duke v. North Texas State Univ., 469 F.2d 829, 834 (5th Cir. 1972), cert. denied, 412 U.S.

932 (1973) (teaching assistant dismissed, hearing before president's cabinet approved). In another

case ruling against the student, the court apparently acknowledged the breach of the rule requiring

impartiality, but decided that this one fault would not require invalidation of the proceedings.

Members of the faculty group adjudicating the case also testified against the students. Jones v.

State Rd. of Educ., 279 F.Supp. 190 (M.D. Tenn. 1968), aff'd, 407 F.2d 834 (6th Cir. 1969), cert.

dismissed as improvidently granted, 397 U.S. 31 (1970) (Douglas and Brennan dissenting.) See also

'Landers v. Louisiana State Bd. of Educ., 281 Y.Supp. 747,768 (W.D. La. 1968) where the court found

no evidence of actual bias and upheld a board decision arising out of a hearing where the board's

legal advisor acted as prosecutor.

Other courts have both acknowledged the need for impartiality and found it lacking. Generally

there was some fact situation which suggested that bias or hostility could be a problem. For

example, in Caldwell v. Cannady, 340 F.Supp. 835, 839 (N.D. Tex. 1972) the court required that the

state commissioner of education hold an original hearing, after finding substantial "adversary"

involvement of the local school board members who had discussed the students' conduct (possessing

marijuana) with local prosecuting officials, investigators and grand jury members. In Quintanilla

v. Carey, Civil No. 75-C-829 (N.D.I11. Mar. 31, 1975) (Clearinghouse Review No. 15,369A) the court

ordered a school board to appoint an impartial hearing officer and specified that no administrator

at the student's high school qualified. Similarly, in Sullivan v. Houston Ind. Sell. Dist., 475

F.2d 1071, 1077 (5th Cir. 1973), the circuit court first observed that an initial hearing before a

principal was defective because of the "personal confrontation between principal and student." In

this case, it found the defect cured by two extensive de novo appellate hearings, however.

This issue also came up in Wasson v. Trowbridge, 382 F.2d 807 (2d-Cir. 1967). The court held

that acadet had a right to challenge the composition of a panel which decided to expel him, to show

possible bias. An academy regulation required that members of the panel be free of prior connec-

tions with the case. See also Board of Educ. v. Scott, Civil No. 176-814 (Cir. Ct. Mich., Jan. 12,

1972) (dlearinghouse Review No. 7380 C). In Anonymous v. Winooski Sch. Dist., Civil No. 74-86 (D.

Vt.', Apr. 10, 1974) the court disqualified the school district's principal and superintendent as

decision makers and directed the board to perform the task. Both of the disqualified persons had

taken steps to remove the student from school for the remainder of the year because of alleged in-
,

volvement by the student in a "drug scene." On the question of impartiality of the decision maker,

the court said:

While ordinarily the school principal or superintendent of schools is a satisfactory
decision-maker in a student suspension or expulsion case, on the particular and some7
what unique facts of this case . . . the official directly involved in gathering facts
and making recommendations cannot always.have complete objectivity in evaluating them.
Thus wihout inpugning the motives or good faith of the principal and superintendent
involved in this case, we believe the proper course on the facts before us here is to
relieve these officials from any decision-making role in view of their prior direct
involvement with plaintiff's case and the strong likelihood that they may be witnesses*
at the hearing.
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For other c.fses supportin, impartilit as a general requirement, see Marin v. university of Puerto

Rico, 377 F.Supp. 613, 621 (D.e.R. 1974); givens v. Poe, 144 F.Supp. 202, 209 (W.D.N.C. 1972);

Mills y..iloard of Educ., 348 F.Supp. 866, 883 (D.D.C. 1972) (ordering that hearing officer by D.C.

employee but not school ezployee); Dixon v. Alabama Board of Educ,, 294 F.2d 150 (5th Cir.), cert.

denied, 363 U.S. 930 (1961); Student Ass'n of the State Univ. of New York v. Toll, 332 F.Supp. 455

(E.D.'N.Y, 1971); Esteban v. Central Mo. State College, 277 F.Supp. 649, 61; Keene v. Rodgers, 316

F.Supp. 217, 221 (D. Me. 1970).

Right. to Counsel

its noted ,hose, Coss acknowledged that in "difficult cases" the disciplinarian may decide to

permit counsel even for short-term suspensions. On the other hand, the early case of Dixon. did not

mention the role of counsel for long-term suspensions. 294 F.2d L50, 159. Since Dixon, courts have

disagreed upon whether school officials might allow counsel to be present and active at the hearing.

Esteban -- notable because it was later reviewed by then judge and now Justice BlackMun -- observed

that, 277 F.Sopp. 649, 651-52:

. . . plaintiffs shall be permitted to have counsel present with them at the hearing
to advise them . . . and plaintiffs (not their attorney) may question at the hearing
any witness who gives evidence against them . . . .

In'addition, the Supreme Court in In re Gault, 387 U.S. 1 (1967) ruled that a youth appearing in

juvenile court has a right to counsel, regardless of the non- criiinai nature of the proceedings.

legal scholars generally believe that Gault should be extended to school disciplinary proceedings

where serious sanctions may be imposed. E.g., Buss, Procedural Due Process for School Discipline:

Probing the Constitutional Outline, 110 U. PENN. L. REV. 545, 604-05 (1971); Wright, The Constitu-

tion on Campus, 22 NAND. L. REV. 1027, 1075 (1969); Lines, Codes for High School Students, 8 IN-
. /

EQUALITY IN EDUC. 24, 30 (1971).

Nonetheless, some courts have flatly refused to order counsel without any explanation of

mitigating circumstances. ,E.g., Haynes v. Dallas County Jr. Col. Dist., 386 F.Supp. 208, 211,12

(N.D. Tex. 1974); Due v. Florida Agric. & Mech. Univ., 233 F.Supp. 396, 403 (N.D. Fla. 1963); Barker

v. Hardway, 283 F.Supp. 228, 238 (S.D.W.Va. 1968), aff'd, 399 F.2d 638 (4th Cir. 1968) (per curiam),

cert. denied, 394 U.S. 905 (1969) (no right to counsel in a hearing before an "advisory" and "in-

vestigation" body). Courts which have specifically refused to have counsel present and participat/-

trig in procedures have generally observed that there were circumstances in the facts of the case

which reduced the significance of counsel. Thus, in Wasson v. Trowbridge, 382 F.2d 807 (2d Cir.

1967) the court did not interfere with the dismissal of a cadet from a marine academy. The court

specifically observed that the academy officials did not use counsel at the hearing, that the stu-

dent was capable; and that the over-all tenor of the hearing appeared fair and appropriate. Id. at

812. Another court refused to order a hearing with counsel present because it characterized the

proceeding as non-punitive -- a "guidance conference." Madera v. Board of Edue., 386 F.2d 778 (2d

Cir. 1967), cert. denied, 390 U.S. 1028 (1968). The court specifically noted that it was not decid-

ing on due process required prior to an expulsion. Id. at 788.
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The developing majorit) view appears to favor a requirement that counsel bt present and para-
.

cipate in the proceedings. See, e.g., Black Coalition v. Portland Sch. Dist. No. 1, 484 F.2d 1040,

1045 (9th Cir. 1973); Ouintanilla v. Carey, Civil No. 75-C-829 (N.D.111., Mar. 31, 1975) (Clearing

house Review No. 15, 369A); Anonymous v. Winooski Sch. Dist., Civil No. 74-86 (D.Vt., Apr. 10,

1974); Marin v. University of Puerto Rico, 377 F.Supp. 613, 623 (D.P.R. 1974); Mills v. Board of

Educ., 348 F.Supp. 866, 881, 882-83 (D.D.C. 1972); Givens v. Poe, 346 F.Supp. 202, 209 (d..D.N.C.

1972); Fielder v. Board of Educ. of Winnebago, 346 F.Supp. 722 h.1 at 724, 730-31 (D.Neb. 1972);

Zanders v. Louisiana State Bd. of Educ., 281 F.Supp. 747, 752 (W.D. La. 1968); Marzette v. McPhee,

294 F.Supp. 562, 567 -(W.D Wis. 1968)"; Keene v. Rodgers, 316 F.Supp. 217, 221 (D.Me. 1970); French

Bashful, 303 F.Supp. 1333, 1337 (E.D.-La. 1969), modified and aff'd per curiae, 425 F.2d 182

(5th Cir. 1970) (ruling that counsel: for student is necessary where board uses gounSel); Barker v.

Hardway, 283 F.Supp. 228 (S.D.W.Va.), aff'd, 399 F.2d 638 (4th Cir. 1968), -cert. denied, 394 U.S.

905 (1969); Goldwyn v. Allen, 54 Misc.2d 94, 281 N.Y.S.2d 899, 905 (Sup. Ct. 1967) (sanction was

deprivation If right to take a qualifying examination leading to state diploma and admission to

several colleges and universities); Cosme v. Board of Educ. of New York, 270 N.Y.S.2d 231 (1966);

R.R. If: Board of Educ. of Shore Regional High Sch. Dist:, 263 A.2d 180, 187 (N.J. Super. Ct. 1970).

In 'Graham v. Knutzen, 362 F.Supp. 881, 884 (D.Neb. 1973) the court refused to expand on a

school rule permitting counsel to also permit students to elect non - lawyers as their represents=

tives. The court noted that counsel's presense assured greater regularity in the proceeding.

Presentation of a Defense

Perhaps the most elemental rule of ptocedurel.due process relates to the students' right to

present a defense. Coss includes this right, in abbreviated form, for the short-term suspension.

Courts dealing with longer-term suspensions have also uniformly held that the student has this

right. E4D.: Ingraham v. Wright, 498 F.2d 248, 268 (5th Cir. 1974),-rehearing en bane granted, 504

F.2d 1379-(1974) (witnesses) (corporal punishment case); Wasson v. Trowbridge, 382 F.2d 807; 812

(2nd Cir. 1967) (witnesses and other evidence); Dixon v. Alabama State Bd. of Educ., 294 F.2d 150,

159_(witnesses and affidavits); Quintanilla v. Carey, Civil No. 75-C;829 (1.130.111., Mar. 31, 1975)

(Clearinghouse Review No. 15,369A) (witnesses); Mills v. Board of Educ., 348 F.Supp. 866, 882 (D.D.

C. 1972) (witnesses); Givens v. Poe, 346 F.Supp. 202, 209 (W.D.N.C. 1972); DeJesus v. Penberilly,344_

F.Supp. 70 (D.Conn. 1972); Sullivan v. Houston Ind. Sch. Dist., 307 F.Supp. 1328, 1346; Esteban v.

Central Mo. State College, 277 F.Supp. 649, 651.

In addition, Wasson v. Trowbridge, 382 F.2d at 812, specified that they should be given ade-

quate time to present this defense. Esteban made the obvious clear by noting that this defense is

to be presented "to the person or group of persons who have the authorized responsibility of deter-

mining the facts of the case and the nature of action, if any, to be taken." 277 F.Supp. at 651.
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As noted above, the Court in Goss did not require cross examination for the usual short term

suspension, but thought it might be advisable In "unusual circumstances." The fifth circuit in the

leading case of Dixon v. Alabama State Bd. of Edur., 294 F.2d 150, 159, specifically declined to

make it a requirement. See also Winnick v. Manning, 460 F.2d 545, 549-50 (2nd Cir. 1972); Behagan

v. Intercollegiate Conf. of Faculty Reps., 346 F.Supp. 602, 608 (D.Minn. 1972); Daeis v. Ann Arbor

Pub. Schools, 313 F.Supp. 12176 1227 (E.D.Mich. 1970); General Order on Judicial Standards of Pro---
eedure . 45 F.R.D. 133, 146-47 (W.D.Mo. 1968). On the other hand, the Supreme Court did

require it in a case involving only a temporary suspension of welfare payments noting that this was

required "filn almost every setting where important decisions turn on questions of fact . . . ."

coldberg v. Kelly, 397 C.S. 254, 270 (1970). It is reasonable to read Goldberg as applicable to

students facing serioas disciplinary charges, at lease where facts are in dispute. Thus, the early

pronouncement in Dixon (decided prior to Goldberg)` has been modified numerous times.

For example, in goykins v. Fairfield Bd. of Educ., 492 F.2d 697 (5th Cir. 1974), cent. denied,

420 U.S. 962 (1975), students were expelled on,hearsay evidence -- largely a statement-by the

school principal relating the results of his investigation which included some first-hand observa-

tions and much hearsay. Citing the need for flexibility in the requirements of due process, the

court upheld this evidence, id.-at 701:

We decline to place upon a board of laymen the duty of observing and applying the
common-law rules of evidence.

The court noted, 'however, that the students were given a right to cross-examine those witnesses who

appeared at the hearing. Id. at 702. And in Winnick v. Manning, 460 F.2d at 548 (2nd Cir. 1972),

the court round it necessary to point out that the particular testimony where,cross-examination was

at issue, the testimony of a dean, did not raise the real issuesxif credibility-and was not key to

the case made against the students. Sec also Graham v. Knutzen, 351 F.Supp.'642, 669 (D.Neb. 1972)

(refusing to permit cross-examination of students for fear of reprisals, but requiring an oppor-

tunity-to confront and cross-examine faculty). See also Order, 362 F.Supp. 881 (D.Neb. 1973).

Thus, even those jurisdictions whiCh decline to require cross-examination in most cases, fol-

lowing the Dixon principle, will require it where the student charged with misconduct disputes key

statements of others.

The developing majority view seems to reverse this assumption, and to require cross-examination

except where unusual circumstances wake it inadvisable. In DeJesus v. Pcnberthy, 344 F.Supp. 70

(D. Conn. 1972), the student had been expelled on the basis of written statements of two students

who did not appear personally at the hearing. The court said, id. at 76;

Since critica' facts were in dispute and since their resolution could lead to expulsion,
the lack of confrontation and cross - examination, in the absence of any justifying cir-
cumstances, denied plaintiff due process of law.

The court observed that this rule applied in normal circumstances, and, in dicta acknowledged that

unusual circumstances Lay permit elimination-of cross-examination.
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The court net for the safeguards, including the right of the student to see a written sur.mmry

of the testimony, and the following factors which would justify the elimination of cross-examina-

tion, id. at 76:

. . -Wise Board's kon.leAon to dispense with .onfrontation and .cross-examination must
be based on a good faith decision, supported by persuasive evidence, that the accusing
witness will be inhibited to a significantly greater degree than would result simply
from the inevitable fact that his accusations will be made known to the accused student.

In a corporal punishment case, the fifth circuit has wade it clear that the right to "respond to

the witnesses against him, and in some eases . . . to ask them relevant questions" was essential.

Ingraham v. Wright, 498 F.2d 248, 268, rehearing en bane granted, 504 F.2d 1379 (5th Cir. 1974).

4 Another circuit court has also expressly agreed. In Black Coalition v. Portland Sch. Dist.

No. 1, 484 F.2d 1040, 104.5 (9th Cir. 1973), the court found procedures unconstitutional wbere they

permitted expulsion in the absence of cross-examination. Other cases requiring cross - examination,

generally without qualifications include Quintanilla v. Carey, Civil No. 75-0-829 (N.D.111., Mar.

lI, 1975); Anonv-Aous v. Winooski Sob. Dist., Civil No. 74-86 (D.Vt., Apr. 10, 1974); Marin v. Uni-

versity of Puerto Rico, 377 F.Supp. 613, 623 (D.P.R. 1974) (three judge court); Mills v. Board of

Educ., 348 F.Supp. 866, 832-83 (D.D.C. 1972); Fielder v. Board of Educ., 346 F.Supp. 722, 730 (D.

Neb. 1972); -Givens v. Poe, 346 F.Supp. 202, 209 (W.D.N.C. 1972); Marmette v. McPhee, 294 F.Supp.

562, 565 CW.D.Wis. 1968); Esteban, 277 F.Supp. at 651; Moore v. Student Affairs Comm., 284 F.Supp.

725, 731-(M.D.Ala. 1968); Buttnv v. Smilev, 281 F.Supp. 280, 288 (D.Colo. 1968).

Individual Trial

As a general rule, school officials have held individual hearings for individual stuoents, and

the issue of the mass hearing, or group hearing, has not frequently become an issue ;fore the

courts. In one case, the court refused to permit students to challenge proceedings because of a

group hearing, observing that "they were acting with a common purpose" and that they requested to

tried as a ).roup. Id. at 287. In a case where the penalty was imposed upon an entire high

school -- suspension from an interscholastic athletic program for one year -- it was also clear

that only the high school should receive notice and hearing, and not individual students, although

the misconduct of individual students served as the basis for the suspension. Kelley v. Metropoli-
.

tan County Bd. of Educ., 293 F.Supp. 485, 496 (M.D. Tenn. 1968). The court observed:

This Court is of the opinion that under the circumstances of this case individual
notice and a hearing for each student was not required by due process of law. In cases
of possible group misconduct on the part of students due process is satisfied if the
notice and opportunity to defend are afforded to a responsible person whose position
requires him to represent and speak for the entire group. A school principal occupies
such a position.
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Public or Private Hearing

It would seem lair to a stu4ent who desired to exclude persons not connected with the hearing

proceedings to require that the hearing be private. Especially for minors, the desire for privacy

and anonymity would clearly outweigh any public interest in keeping the doors to the hearing room

open. The issue has not come up in litigation, probably because school officials uniformly agree

to this general'principle. In contrast, the student who strongly desires to make the hearing

public stands en different footing. There are space limitations and considerations of order and

atmosphere which would argue for at least limiting the number of observers who may enter the room.

On the other hand, however, the exclusion of a limited number of representatives of student news-

papers or governing bodies have serious first amendment implicatiOns quite apart from the rules of

procedural due process. In shaping its general order, the court in Mills v. Board of Educ., 343

F.Supp. 866, 881 (D.D.C. 1972) made it optional with the student's parents:

The hearing shall be a closed hearing unless the parent or guardian requests an
open hearing.

There are a few cases where students have desired open, public hearings and the request was refused.

ganders v. Louisiana State Bd. of Educ., 281 F.Supp. 747, 768 (:W.D. La. 1968); General Order on

Judicial Standards of Procedures . . , F.R.D. 133, 146-47 (1968); Buttnv v. Smiley, 281 F.Supp.

280, 288 (D.Colo. 1968) (dicta as school officials voluntarily made the hearing public). One

court has acknowledged that the student should have been given an open hearing after he requested

`t. but declined to invalidate the proceedings on this point, because cohnsel was present and

cross-examination permitted. Moore v. Student Affairs Comm. of Troy State Univ., 284 F.Supp. 725,

731 (M.D. Ala. 1968).

Privilege Against Self-Incrimination

Generally in criminal roceedings, police have an obligation to warn suspects of the right to

remain silent and refrain rosy giving testimony against themselves, and if the suspect is not

warned and is later triedony confessions or admissions of guilt gathered by the police will be

excluded from evidence. Miranda v. Arizona, 384 U.S. 436 (1966); In re Gault, 387 U.S.1

(1967) (juvenile proceedings). This rule has also been applied in administrative proceedings

leading to potentially serious sanctions. Spevak v. Klein, 385 U.S. 511 (1967) (attorney facing

disbarment). Cf. Furutani v. Ewigleben, 297 F.Supp. 1163 (N..D.Cal. 1969) (court promised that if

students were forced to incriminate themselves at a hearing, they could suppress the statements in

a subsequent criminal case).

This rule dearly has not been transferred into the routine concept of procedural due process

for student disciplinary hearings. Nonetheless, a student's confession which is obtained by an

insistent and overbearing school official cannot be trusted to be accurate. Even if the privilege
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against self-inerimimation is not legally applicable in student disciplinary proceedings, .'fficers

hearing student disAplinary should giee little weiett to those confessions obtained from

students before they have hod an opportunity to consult with a lawyer or some other person. Nor

Should nmch weight be given to the argument that such techniques are not illegitimate because the

ain_iS not punishment, but the gathering of information necessary to help the child.

There seems to have been only one case in which a court recognized the likelihood that school

officials night intimidate students while investigating a situation. Goldwyn v. Allen, 54 Misc.2d

94,281 N.Y.S.2d 899 (Sup. Ct. 1967). The court indicated a desire to determine whether the stu-

dent's "confession" had been obtained by duress.-

Other authorities have ruled that the hearing need not provide for "warnings about privileges,

,self-incrimination, application of principles of former or double jeopardy, compulsory production

ui witnesses, or any of the renaming features of federal criminal jurisprudence." or must school

officials "advise a student involved in disciplinary proceedings of his right to remain silent and

. to be provided with counsel." General Order of Judicial Standards of Procedure , 45 F.R:D.

133, 146-47 (1968); Buttnv v. Smiley, 281 F.Supp. 280, 287 (D.Colo. 1968).

Finally in Caldwell v. Cannadv, 340 F.Supp. 835, 840-41 (2.D. Tex. 1972) the court ruled that

a student's refusal to testify before the board should not be construed as an admission of guilt.

Sufficiency of the Evidence

Thu great weight of authority would require that the findings of fact following the hearing

be supported by "substantial evidence." Generally, the reviewing court has cited the "substantial

evidence" test without any discussion, and it is not clear that the students pressed for a more

rigorous standard. See, e.g., Sill v. Pennsylvania State bniv., 462 F.2d 463 (3rd Cir. 1972);

Wong v. Hayakawa, 464 F.2d 1282 (9th Cir. 1972), cert. denied, 409 U.S. 1130 (1973);, Esteban v.

Central Mo. State Col., 415-F.2d 1077 (8th Cir. 1969), cert. denied, 398 U.S. 965 (1970) (majority

opinion); Givens v. Poe, 346 F.Supp. 202, 209 (W.D.N.C. 1972); DeJesus v. Penberthy, 344 F.Supp.

70, 77 (D.Conn. 1972); Vail v. Board of Educ., 354 F. SUOp. 592, 604 (D.N.H. 1973), remanded for

fuller relief, 502 F.2d 1159 (1st Cir. 1973; Black Etndenes v. Williams, 335 F.Supp. 820, 814

aff'd, 470 F.2d 957 (5th Cir. 1972); Bistrick f. University of South Carolina, 324

F. Supp. 942, 950 (D.S.C. 1971); Sullivan v. Housto., Ind. Sc'o. Dist., 307 F. Supp. 1328, 1346;

General Order on Rules of Judicial Procedure . ., 45 F.R.D. 133, 147 (1968); Marzette tr. McPhee,

294 E.Supp. 562, 567 (W.D.Wis. 1968); Scoggin v. Lincoln Univ., 291 F,Supp. 161, 172 (W.D. Mo.

1968); Jones v. State Bd. of Educ. of Tenn., 279 F.Supp. 190 (M.D. Tenn. 1968), aff'd, 407 F.2d

834 (6th Cir. 1969); cf. Mills v. Board of Educ., 348 F.Supp. 866, 883 (D.D.C. 1972) ("clear and

sufficient evidence").
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Generally, these cases also specify that this substantial evidence be adduced "solely" at the

hearings. See, e.g., Vail, 354 F.Supp. at 604; Givens, 346 F.Supp. at 209; DeJesul, 344 F.Supp. at

77; Marzette, 294 F.Supp. at 567; Esteban, 277 F.Supp. at 652; cf. tnited States v. Coffeesville

Comsat. Sch. Dist., 513 F.2d 244 (5th Cir. 1975) (teacher dismissal). Generally, these decisions

do not discuss the issue, and possibly the courts nay not be addressing it with precision.

There are a few decisions to the contrary. For example, for corporal punishment, the fifth

circuit observed that school officials should find guilt "beyond any reasonable doubt." One reason

for this standard was the irrevocable nature of the punishment. Ingraham v. Wright, 498 F.2d

248, 268 (5th Cir. 1974)1rehearing en bane ordered, 504 F.2d 1379 (5th Cir. 1974). The court was

specifying procedures:

If the student claims that he is innocent of the conduct which merits punishment,
school officials should nake sufficient inquiries to insure that, to the contrary,
the student is guilty beyond any reeuonable doubt. After all, once the student is
corporally punished, no retraction of punishment is possible. This means that eye-
witnesses should be questioned by the principal or his designee and the student
should be allowed to call witnesses in his own behalf. Also, the student should be
allowed to respond to the witnesses against him, and in some casts he should be
accorded an opportunity to ask them relevant questions. Of course, all of this may
take place in an informal setting, and no formal rules of procedure or evidence need-
be followed.,

Finally, in a case involving a search of student's dormitory room without his consent, a

..Lstrict court found hearings preceding expulsion for possession of drugs were defective because

of the lack of sufficient probative evidence. The court's opinion absolutely rejected the substan-

tial evidence test, and without determining what the minimal standard would be, ruled that it would

at least have to be a "preponderance" of the evidence. Smyth v. Lubbers, 398 F.Supp. 777 (W.D-

Mich. 1975) forthcoming (Clearinghouse Review No. 13,702. The judge said, nen. pp. 33-37

(footnotes omitted):

This case is among the most serious ever likely to arise in a college context. . .

. . The court concludes that at leait where an adult student is charged by a
College with committing an act which is a crime, the Due Process Clause requires that
some articulated and coherent standard of proof be formally adopted and applied at --

the college hearing.which determines the student's guilt or innocence of the charge.
If such a standard-is not adopted and applied, then the college hearing board is
totally free to exercise. its prejudices or to convict for the purpose of vindicating
"order and discipline" rather than on the evidence presented.-. . .

The first problem with the "substantial evidence" standard is that it is, standing
alone, primarily a formula intended for appellate review of trial. courts' determina-
tions or judicial review of administrative determinations. Trial courts and admini-
strative agencies have functions different from appellate and reviewing courts. Trial
courts and administrative agencies have the original task of resolving conflicts in
the evidence and between opposing interpretations. An appellate or reviewing court,
in contrast, has the task of determining only whether the trial court or administrative
body had a rational basis for its decision. The appellate or reviewing court does not
conduct a trial de novo, and resolve conflicting views a second tine. See Universal
Camera Coro. v. N.L.K.B., 340 U.S. 474, 488 (1951). A standard appropriate for a re-
viewing court to apply to determine whether there is a minimal rational basis for
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deeisan is net appropriate for an original trier of fact to resolve conflicts in
the evidence and between epposing interpretations. The issue before the trier of
LICE is not whether there is a nininal basis for cenvictien or whether a conviction
wel0 oarvie al-peal or collateral attack. See Jaffe, "Administrative Law: Burden

.roe f and Scope of Review," 79 MARV. L. REY. 915, 915 (1966).

The substantial evidence formula standing alone as a standard of proof for the trial
curt pro:ides no evasure of perivasion er degree of proof to guide the court in re-
solving conflicts to reach its ultinate decisions, but goes only to the quantity of
evidence required by the prosecutor. .Cf. Woodby v. Immigration and Naturalization Ser-
vice, 365 U.S. 276, 281-284 (1966). Under the College's rule, the College-need only
present a certain quantum of evidence (substantial) that a party was guilty as charged,
and the All College Judiciary could convict, regardless of what else appeared in evi-
dence. . .

- - - -

The concludes that the College's "Due Process" Rule 14 in the 1973-74 Student
Handiee", which status, "::o disciplinary action shall be taken on grounds which are not
suppyrted by substantial evidence" is constitutionally inadequate as a standard of proof
be .fuse it provides no intelligible standard cf proof to guide the All College Judiciary,
or becauAc, to the extent that it night =body an intelligible standard, that standard
io totally one-sided and is lower than that constitutionally required.

Because the convictions of both Snyth-and Smith by the All College Judiciary were
based upon constitutionally inadequate standards of proof, the suspensions in accordance
with these convictions cannot be enforced.

The court need not and does not reach the question of precisely whet standard of proof
weuld be constitutionally adequate under the circumstances of this case. The court is
certain that the standard cannot be lower than "preponderance of the evidence.

See also the discussion of evidentiary requirements in Wood v. Strickland, at p.231, supra.

Finding of Fact

There is general agreement among the courts that in a serious disciplinary proceeding, students

are entitled to a final written rep6rt stating the findings made by the decision :Taker and the

reasons for imposition of the sanction. Winnick v. Manning, 460 F.2d 545, 576-77 (2nd Cir.

1972); Mills v. Board of Educ., 348 F.Supp. 866, 881 (D.D.C. 1972); Behagen v. Intercollegiate

Conf. of Faculty Reps., 346 F.Supp. 602 4D.Minn. 1972); DeJesus v. Penberthv, 344 F.Supp. 70, 76

(D.Conn. 1972); Esteban v. Central Mo. State Col., 277 F.Supp. 649, 652 (W.D.Mo. 1967), approved,

_415 F.2d 1077 (8th Cir.'1969), cert. denied, 398 U.S. 965 (1970); Dixon v. Alabama, 294 F.2d 150-

159 (if the hearing is not before the board of education a written report is necessary); Anonymous

v. Winooski Sch. Dist., Civi/PNo. 74-86 (D.Vt., Apr.10, 1974)o French v. Bashful, 303 F.Supp. 1333,

1338 -39 (E.D.LA. 1969) modified and aff'd per curiam, 425 F.2d 182 (5th Cir. 1970); Marzette v.

McPhee, 294 F.Supp. 562, 567 (u.D. Wis. 1968); Woody v. Burns, 188 So. 2d 56, 58 (Dist. Ct. App.

Fla. 1966).

Transcripts

There should be no objection to permitting the student, at his own expense, to make a tran-

script or recording of the proceeding. Thus, courts have noted specifically that either side may

do this. Quinphilla v. Carey, Civil !o. 75-C-829 (N.D.I11. Mar.31, 1975); Esteban v. Central
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652: narzette v. Sc het, 294 F.Supp. 562, 567 (W.D. his. 1968),

t t < ,;t!..letft .:".ienv v. Fov. 346 F. Su71p. 202, 21)9 (.'.D.N.C. 1972). The Court

1.11 Mi.:14 v. .)-41 F.Supp. 17:66, t151 (D.D.C. 1972) ordered the school board to tape

4or mak, ,ther re..,rdi and tran,cribe it, and make this available to parents on

reqeest. See narin v. Cniversitv ..f Puerto Rico, 377 F. Supp. 613, 623 (D.P.H. 1974):

Inter-.;:lgiatt Cone.. of Faculty Fops.. 146 F.Supp. at 608. However, one court (Judge

r-led . ,tcnographi, tr.inscription or a recording of the hearing was not required.

7ise v. Flrida A4r. t. Me h. 231 F.Supp. 3%. 403 (N.D.Fla. 1913).

Sanction

In -Iv., r .. rrl-aam, civil No., A-75-CA-13 (1:.D. Tex.. Feb. 24, 1975) (Clearinghouse No.

#4,- dt p. 211, supra). the court voided a suspension of a student for off-

=Aniu.:ma us.e, lek-au,4e. among other reasons:

. . application of hy "automatic" permanent suspension rule
in tnia c,-htext is violative of the hue Process Clause. The School Board

. . . to bear its independent judgement-on the question of
;,nalt to assess . . , when a valid school regulation is violated.

v. :.dc- =_n 0_unty Ed. of Educ., 490 F.2d 458. 460 (5th Cir. 1974).

at ,afen unnecessary to hold a ' _aring on the substantive offense

But the 4e,..si,n s6rro.nding the sanction -- ho severe it should be and whether there

ire 4n7 ,i.rcumstances t.. :.arrant deferring it -- would still be necessary. Thus, the

,:-rt in Farrell v. J.,,e1. 437 F.2d 169, 163 (2d Cir. 1971) observed that the students had admitted

th, t ct , ,hargeJ. t,ut telt that there should be a hearing on the penalty. In fashioning general

s:ti f ;ro_edur, for .orporal punishment cases, the fifth circuit also noted that, if a student

conceles -e engagt.d'in thc particular misconduct charged, and the only decision to make

purisnment appropriate, "these decisions are usually made by someone who

we, not in the .ir.unstances surrounding the alleged misconduct." Ingraham v.

49i1 1.2d ..!46. 268 (5th Cir.), rehearing en bane granted, 504 F.2d 1379 (5th Cir. 1974).

In i -imilar - -.,se, involving transfer to a non-credit school, the student had "unequivocally" ad

matte wrra;i.,ih,, tut Um -...krt required some rudimentary procedures to determine whether there

were any mitlgating ircumstan,e., which would warrant a less severe sanction. Betts v. Board of

Educ. of Chicago. F.2d 629, 633 (7th Cir. 1972).

written Rules of Procedure

In Graham v. Enuczen, 362 F.Supp. 881, 883-84 (D.Neb. 1973) the court ordered the school to

adopt some method of informing students and parents of the rules of procedure.

In Hawkin, v. (olcran, 376 F.Supp. 1330 (N.D. Tex. 1974) the court acknowledged that the

ichool official presiding at the suspension decision should not be someone who was involved in the

incident. but the court declined to require that there be a specific written rule to this effect.
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The c,urt also refused to order the school to have a rule elplaining under what circumstances a

earino most take place prior to the suspension. Id. at 1332.

For a general discussion of court requirements on specificity of rules see Part lir(U)(1),

at pp. 193-204, suara.

Violation of Scheol's Own Rules

A number of courts have found that fer a school system to ignore its eon preestablished

rules violated procedural due process. Caldwell v. Carmody. Civil No. 5-994 (N.D. Tex. Jan.25,

1972) (Mem. op. at 4) (Clearinghouse Review 7424B) (order), 340 F.Supp. 835, 839 (1972) (opinion

and final judgment); Dunn v. Tyler Ind. Sch. Dist., 460 F.2d 137, 143-144 (5th Cir. 1972). Accord

McDonald v, NCAA, 370 F.Supp. 625 (C.D. Cal. 1974) (Eniversity must follow its own procedural

rules before declaring athlete ineligible under NCAA. rules); Behacen v. Intercollegiate Conf. of

Faculty Reps., 146 F.Supp. 602, 6's6 (D.Minn. 1972) (same, sanction was denial of practice opportu-
.

nity).

A similar argument was rejected in Winnick v. Manninc, 460 F.2d 545 (2d Cir. 1972), where the

court declined "to hold that every deviation from a university's regulations constitutes a de-

privation of due process," and noted that "the alleged deviations . . did not constitute in

themselves a denial of dee process" and that they were "minor ones and did not affect the funda-

mental fairness of the hearing." Id. at 550. Cf. Bistrick v. University of South Carolina, 324

F.Supp. 942, 95G (D.S.C. 1971) (issue not definitely resolved as court found de novo hearing cured

any defects).

The adverse case ma; be read as holding that a violation of a system's rules denies due pro-

cess only when the omitted action Sods itself constitutionally required (a factor noted in the quoted

excerpt from the Vinnick case). For example, in Caldwell v. Cannady, the court observed that even

in the absence of the school's rules, certain requirements of notice and hearing had to be adhered

to. `hem. op. at 4.

::on- Prejudicial Errors

As has been noted in numerous examples cited throughout this note, courts may find a particular

necessary element of due process lacking in the hearing which was reviewed, but will decline to

invalidate the hearing. This approach could perhaps be compared to the decision of appellate courts

in criminal cases deciding ..hat error in the record below was not prejudicial to the defendant's

case; usually, in the school cases, the court would cite to ample protections in other ways, and

find that the defect was nor important.

For example, where the student admits the infraction charged, courts are inclined to permit

less than adequate hearings. See, Farrell v. Joel, 437 F.2d 160. 163 (2d Cir. 1971) (bolding,

however, that a full hearing on the sanction may still be necessary). In Betts v. board of Edsc.,

466 F.2d 629 (7th Cir. 1972) the court upheld an otherwise inadequate process because the student,
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"unequivocally" admitted the wrongdoing. The court ordered, however, that since the sanction in-
/

posed (transfer to non-credit school) was discretionary, there was a right to a hearing on mitigat-

ing circumstances. The court nonetheless accepted as adequate a conference between school and the
r-

mother held the following morning.

Another example of non-fatal defects appears in Boykins v. Fairfield Bd. of Educ., 492 F.2d

697 (5th Cir. 1974), cert. denied, 420 U.S. 962 (1975), where students complained of the hearsay

evidence given by a school principal (his investigative report). The court looked at the entire

proceeding, observing that students were called in to the hearing with parent or guardian, and the

charge was explained, and the student was asked if he understood what school rules were violated.

If the student had no questions, the evidence would be presented against him and he would be asked

to state whether he had anything to say to contradict it. The sane lawyer represented all of the

students; he was allowed to cross-examine witnesses who attended and he made no objection to the

procedure used. Id. at 700.

One court has observed that written notice two. days prior to the hearing may be inadequate but

where other aspects of the hearing are fair, the court will not invalidate the disciplinary pro-

ceedings. Center for Participant Educ: v. Marshall, 137 F.Supp. 126, 136 (N.D. Fla. 1972).

In Jones v. State Bd. of Educ., 279 F.Supp. 190 (M.D.Tenn. 1968), aff'd, 407 F.2d 834 (6th

Cir. 1969), cert. dismissed as improvidently granted, 397 U.S. 31 (1970) (Justices Douglas and

Brennan, dissenting), two members of the faculty advisory group who adjudicated the case testified

against the students. The court ruled that this "in itself" was not sufficient to constitute a

denial of due process. Id. at 200.

In Scott v. Alabama State Bd. of Educ., 300 F.Supp. 163 (M.D.Ala. 1969) the court acknowledged

that some of the charges against the students were too imprecise to serve as adequate notice, but

upheld the sanction because other parts of the charges were adequate.

In Moore v. Student Affairs Comm. of Troy State University, 284 F.Supp. 725, 731 (M.D.Ala.

1968), the court found that the fact that the school had improperly refused the student's request

to have the hearing open to observers, also found that this defect was "ameliorated" by the pre-

sence of counsel and the opportunity to cross-examine witnesses.

In Wasson v. Trowbridge, 382 F.2d 807, 812 (2d Cir. 1967), the court refused to invalidate a

hearing held without benefit of counsel to assist the student. The court found that "taken as a

whole, the other aspects of the hearing were fair."

Winnick v. Manning, as noted at p. 251, supra, found deviations from a school's preestablish-

ed rules of procedure to be "minor".
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In keeping with the general principle that a single procedural defect will not necessarily

taint an otherwise fair hearing, courts have found no prejudice to the student's rights to notice

where it could be demonstrated that the student (and parents, where appropriate) had full know-

ledge of the charged leveled against him. See, e.1., Davis v. Ann Arbor Public Schools, 313 F.

Supp. 1217, 1226-27 (E.D. Mich. 1970). See also Buck v. Carter, 308 F.Supp. 1246 (t'.D. Wis. 1970)

(students responded cautiously to charges).

In sun, the protean quality of due process does not, as noted at the outset, require a specif-

ic rigid procedure be adhered to in every case. While it is certainly advisable for school offi-

cials to fashion rules of procedure which take into account all of the elements of due process, a

court nay uphold a process that fails to do so. The reviewing court should, however, scrutinize

the record carefully to make sure that the particular defect was in fact insignificant and did not

unduly hamper the student in his or her effort to present a full defense to the charged leveled.

Of course, the more severe the penalty, the more rigorous the procedure should be. See p.320,

infra.
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V. Punishments and

Behavior Control Techniques

nnce a school district has properly identified an occasion requiring disciplinary

action and has followed the requirements of procedural due process, it must decide upon

and carry out a sanction. It should go without saying that the punishment should fit the

crime -- that is, it should be reasonable, not excessive, and, hopefully, of some educational

value. Most frequently school districts use detention, suspensions and expulsions as punish-

ments. These are clearly accepted as appropriate by the courts and almost everyone examining

school practices.

Yet even these punishments -- while legally valid -- may be inappropriate as a rehabil

itation device, or at least lackinLin imagination. An article by Merle McClung Alternatives

to Disciplinary Exclusion from School, 22 INEQUALITY IN EDUCATION 58 (July, 1975) suggests

more imaginative and educational punishments, where punishment is appropriate. It is

reprinted here as Part V(A).

Finally, it should be noted that even the traditional forms of punishment -- suspensions

and expulsions -- may nonetheless be legally invalid if excessive compared to the wrong

committed. A student should not be expelled for tardiness, he should be detained after

school. A student should not be suspended for purposefully littering school grounds,

she should be required to do clean-up duty for a week. A student disturbing a class by

talking loudly during a study period should not be beaten, he or she should be told to leave

the class for a temporary period of time. Only serious infractions should require serious

punishments, after full procedural due process has been accorded. Cases where courts have

found sanctions excessive are discussed in Part V(B).

Part V(C) discusses legal theories and cases which focus on a fora of punishment which

we feel should never be permitted -- corporal punishment. As will be seen, however, some

courts disagree. Appendices contain (1) a table of current cases, (2) a bibliography on

educational and psychological aspects of corporal punishment, and (3) a discussion of

procedural due process requirements.

Part V(D) discusses other punishments which we consider legally unacceptable (grade

reduction and loss of financial aid).

Finally, Part V(E) discusses the most sinister sanction of all -- the administration of

behavior modifying drugs, and the use of other psychological tools. This practice is sinister

in that school authorities pursuing it do not even admit that it is a sanction for mis-

conduct. Yet it usually occurs in a context where teachers or other school authorities feel

that they have a "behavior problem" which they cannot handle.
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V(A)

Alternatives to Disciplinary

Exclusion from School

by Merle hicaung

The Supreme Court's decision in Goss v.
Lop& should encourage many schools to reevalu-
ate their policies and practices about suspending
students from school, and hopefully will stimu-
late greater efforts to develop educational alterna-
tives to exclusion which help to remedy the
underlying problem. Although it is almost a truism
to say that excluding a student from school is
usually a way of ignoring the-problern rather than
dealing with it. exclusion is one of the most
common public school responses to problem be-
havior. And exclusion is by no means limited to
short-term suspension of high school students as
was the case in Goss v. Lopez. The response to
misbehavior is often-expulsion from school (i.e -.
long-term, often permanent, exclusion), and ele-
mentary school children are sometimes involved.

This article will outline some alternatives to
disciplinary exclusion from school which need not
interfere with the -educational rights of other
students, and will discuss some problems involved
in developing alternative programs. Programs in-
volving isolation in plywood booths, behaiior modi-
fying drugs and corporal punishment will be
discussed before outlining some preferable alterna-
tives-and criteria by which they can be evaluated.
Since many alternatives to exclusion include vari-
ous behavior Modification techniques problems
they raise will be considered separately, 4long with
the possibility that the school rather than the
student should be the object of change.Finally, an
approach to disciplinary problems will be sug-
gested which would incorporate the development
of alternatives to exclusion as well as the due
process required by Goss v. Lopez.

Merle McClung is currently working half
time as a staff attorney at the Center for Law and
Education and half ;line as a legal consultant for
the Connecticut Commissioner of Education.
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Eight-by-Ten
Foot Plywood Booths

Alternatives which are developed without
sensitivity to a student's individual needs may do
more harm than the exclusionary practices they
replace. The Hartford Times reports that one
Connecticut school has initiated a new program
called "In-School Suspension":

Rather than spend the days of
suspension in academic limbo, stu-
dents here are instead isolated from
their classmates by being placed in
booths in the behavior modification
lab. There, academic-oriented time is
alternated with recreational periods
every 15 minutes in another
room.. in the two months that the
project has been underway...the
counselors report a reduction in recur-
ring problems.

A student, said (the principal]
can be placed in the booth for any
infraction of school rules, from smok-
ing on school grounds to fighting or
cutting classes. Prior to any decision to
suspend, a conference is held with the
child's parents.

While in the booth, the student
is usually given-assignments, either by
his teacher or a counselor-
psychologist. "The student has an edu-
cational day that is structured,"
said...a- counselor. "If he needs help
in English or math, we can hook him
up with a tutor."

If the reason for a child's unwar-
ranted behavior is not easy to deter-
mine, the counselors ask him to write
down what happened and follow that



up with a discussion of the problem,
"Some students we trying to

gain a kind of acceptance by a teacher
or by other students by misbefirring in
class," (the counselor) said. "If we
wee to keep him in class, we would be
rewarding his negative behavior. Other
kids we angry when they get here
because they feel they did not do
anything wrong."

While the plywood booths we
soundproof and only 10 by 8 feet in
size, (the counselor) said their purpose
IS not "isolation for-the sake of kola-

lion. The kids need a break every 15
minutes baciuSe-the-booths have no
stimulation. It would not be humane
to keep anybody in there all day."2
While there appear to be some positive

aspects to the program as described, many parents
would feel that confinement in an eight-by-ten
foot plywood booth for even short periods of time
is psychologically damaging and much more harm-
ful than suspension from school. And many
psychologists would agree. Other questionable
programs which may be more harmful than exclu-
sion from school include the use of behavior
modifying drugs and corporal punishment.

Behavior Modifying Drugs

Some schools effectively condition a stu-
dent's continued attendance in a regular or special
class upon parental consent to the use of behavior-
modifying drugs on the student.3 At one time
tranquilizers were often prescribed to calm hyper-
kinetic children, but now stimulant drugs are in
vogue because some studies have found that
amphetamines and other stimulant drugs paradoxi-
cally increase attention span.4 Although there are
very few follow-up studies of the side effects of
these drugt, some uses of stimulant drugs on some
children under a physician's supervision appear
iustified.6 But very few "troublesome" children
are truly hyperkinetk, and stimulant drugs are
being used on children who are mislabeled as
hyperkinetic,6 or are tagged with catch-all labels
like "minimal brain dysfunction" (or "functional
behavior disorder") which include a wide variety
of "symptoms", many of which me common to
almost all grade school children?

Prescribing amphitaminei or other drugs in
an attempt to modify behavior represents a consid-
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enable medical intervention, and may not be the
least restrictive intervention even for those cha
siren who are truly hypetkinesic. In ./tine of 1973,a
California medical researcher. Dr. Ben Feingokl,
reported to the American Medical Association his
initial findings that artificial colors and flavors in
foods and beverages may contribute to hyperacti-
vity. Dr. Feinipid claims to have successfully
treated more than fifty children with hyperkinesis
by prescribing a special diet free of the artificial
additives found in convenience foods and soft
drink powders." Not only is prescription of a
special diet a less restrictive intervention than
behavior modifying drugs, but it also has the
obvious advantage of addressing the cause rather
than symptoms of the problem- for` those children

_ whose hyperactivity is due to artificial additives in
food. The National Institute of Education has
funded further independent research of Dr.
Feingold's findings.

The potential for misuse of drugs to control
school childran who exhibit nonconforming be-
havior has led to some proposals so prohibit their
use A somewhat different approach has been
adopted in Massachusetts where segisiationt 0 pro-
hibits the administration of any psychotropic drug
listed by the department of public health unless
the school has obtained certification from the
commissioner of public health or designee that the
administration of such drugs in school is a legiti-
mate medical need of the student, and then limits
administration of approved mediratiun to a regis-
tered nurse or a licensed physician. The act also
prohibits administration of psychotropic drugs to
students for the purposes of clinical research."

Corporal Punishnient

Even if corporal punishment were effective
in modifying behadior, it is a form of violence
which is antithetical to the educational process
and to the human dignity of both students and
educators. Moreover, there is a consensus among
those who have studied the issue that corporal
punishment is neither necessary nor effective.I 2

Piaget's research on the development of
reasoning processes in children suggests that before
a certain point in development children are not
able to fully understand why they are being
punished. This, in fact, accords with findings that
younger children react to physical punishment
with confusion and interpret it as a personal
rejection, while older children, even when be-
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Sieving they have transgressed, tend to view
physical punishment as an unjust intrusion and so
respond with feelings of humiliation and
hostility." In either case, the result is a defer
shyness which frustrates rather than facilitates
education.

The Council of Representatives of the
American Psychological Association recently voted
to oppose the use of corporal punishment in
schools, juvenile facilities, child care nurseries and
all other chid care institutions, stating: "The use
of corporal punishment by adults having authority
over children is likely to train the children to use
physical violence to control ;rehavlor ather than
rational persuasion, education, and intelligent
forms of both positive and negative reinforce.
ment."14 Put more simply by the National Educa-
tion Association's (NEA) Task Force on Corporal
Punishment: "Physical punishment teaches, in
short, that might makes right: school authorities
can hit a student (and claim the right to hit him)
becaus- the student has hit someone (and is told
he is wrong in doing so)."I 5

Far too many students have already been
taught, either at school or elsewhere, that might
makes right. A Senate subcommittee recently
released a preliminary report showing approxi-
mately 70,000 serious physical assaults on teachers
each year, literally hundreds of thousands of
assaults on students including more than 100
students murdered-in 1973 in only the 757 school
districts surveyed, and confiscation of 250
weapons in one urban school district in one
year.16 More intelligent methods for dealing with
violence in schools need to be developed, and they
of course do not preclude the use of physical
restraint of students by teachers and other school
officials to protect themselves and others from
physical injury. Reasonable physical restraint is
authorized in the following model law proposed
by the NEA Task Force on Corporal Punishment:

No person employed or engaged by
any educational system within this
state, whether public or private, shall
inflict or cause to be inflicted corporal
punishment or bodily pain upon a
pupil attending any school or institu-
tion within such education system;
provided, however, that any such
person may, within the scope of his
employment, use and apply such
amounts of physical restraint as may
be reasonable and necessary (1) to
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protect himself, the pupil or others
from physical injury; 121 to obtain
possession of a weapon or other
dangerous object upon the person or
within the control of a pupa; (3) to

-protect property from serious harm;
and such physical restraint shall not be
construed to constitute corporal
punishment or bodily pain within the
meaning and intendment of this sec-
tion."
Some states" and many cities19 have al-

ready adopted similar policies prohibiting corporal
punishment without precluding reasonable

physical restraint to prevent injury.

PREFERABLE ALTERNATIVES

Having discussed some questionable altersa.
tives to suspension, we are left with the sr-xe
difficult question of what are some good alto -na-
tives? The recommendations of the NEA Task
Force on Corporal Punishment, reproduced on the
accompanying pages (see box), outline a number
of short, intermediate, and long range solutions.
While this listing is useful in providing a basic
framework for consideration, it does not set forth
the kind of specifics necessary to design programs,
and some educators will want to consult other
literature.20 As with other "model" programs.
however, alternatives to exclusion will probably be
difficult to transplant because of local differences.
The structure of successful programs is usually less
important than the unique character and spirit of
the persons involved in them. Thus, while knowl-
edge of the specifics of successful programs can be
useful, an effective program developer will prob-
ably want to give more attention to adapting the
proposed alternative(s) to the strengths and weak-
nesses of his/her staff and to other aspects of the
local situation. In addition to the NEA listing,
he/she may be interested in the following
approaches.

Some schools report success with "rap ses-
sions" with small groups of students; peer
counseling (described by one ten year old as
"helping someone ehe to give advice to them-
selves"); behavior contracts (a mutually negotiated
agreement between a student and an instructor to
reach prescribed behavior/educational goals); ad-
vocacy programs (each student selects one teacher
or administrator to act as an advisor and mediator
in the event that he/she has problems); and



alternative educational experiences for students
who aie bused or turned-off by regular classes..

These and other approaches are discussed in
"Alternatives :o Suspension-, a handbook' -3
published by the South Carolina Community
Relations Program of the American Friends
Service Committee IAFSCI -to dispel the myth
that there are no alternatives to out-of-sthool
suspension.- Not being sure that they approve of
all the alternatives discussed in the handbook, the
authors stress that much depends upon how they
are adapted and impleirented by those in authority.

The Least Restrictive Alternatise

The alternative techniques which are dis
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cussed below-reasoning with the student,
"cooling-0ft" MOM, special intervention within a
regular class. and special intervention in separate
programs-represent points on a continuum
ranging from negligible to considerable interven-
tion in the normal life of the individual. Develop-
ment of the least restrictive alternative should be a
guiding principle. Integrating chikiren with special
needs (including children with behavior dis-
orders22) into regular classes as much as possible
(-mainstreaming-) and into an environment as
normal as possible (-normalization") reflect
growing education and treatment trends?3 In
some situations there is even a _legal basis for
asserting a right to a-less restrictive alternative.24
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Reasoning with the Student

Ina recent arecte,76 William Glasser offers
suggestions for teachers dealing with disruptive
children, the first seven of which do not necessi-
tate removal irom class. These include suggestions
for how to reason with misbehaving students.
Some persons will consider it futile to reason with
disruptive students, but this approach is often
discarded too quickly. One principal contends that
strict authoritarianism by school administrators no
longer works, and more time and effort should be
devoted to reason and discussion. She asks three
Questions as a matter of course: What did you do"
Why did you do it? What do you think should be
the co nsequences776

"Coo ling-Off" Rooms

Many schools report successful implementa-
tion of "cooling off" or "time-out" rooms. Mr.
Glasser suggests a nonpunitive atmosphere, with
perhaps a comfortable couch, and books and
magazines around the room.27 As the name
indicates, this is a place-where the student can go
to cool off -or take some time outan alternative
to the regular classroom for the rest of the period
or however long it takes to unwind. Such rooms
differ from the isolation booths mentioned above
in being less confining and generally_ having a less
punitive quality.. Usually the teacher decides when
the student needs this kind of in-school sus-
pension. One school in Iowa has worked out an
interesting variation for a frequently disruptive
thirteen year old boy, the principal, teachers,
Parents and the boV have agreed that whenever the
boy feels he is losing control for whatever reason,
he is free to leave the class and spend the rest of
the period in the cooling-off room.

Special Intervention With
Regular pass

For some situations, inschool suspension
utilizing a cooling-off room will be sufficient, but
many disruptive students will need more' than a
room in which to sit by themselves. Their aggres-
sion, hostility, apathy or other symptoms of
problems may necessitate some kind of special
professional intervention. Where a student's be-
havior is determined to be serious enough to
justify this kind of intervention, removal from
regular classes is not always necessary, In fact, it is
usually educationalli preferable to enr9I1 students
in regular classes and provide help on an individual
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°curtail group basis.
Dr. Samuel Kirk notes that if the regular

classroom teacher cannot handle the problem
without help, there are at least two other regular
class alternatives: (1) psychologists, social workers,
counselors, principals and others help the teacher
better understand the child's needs, but major
treatment responsibility remains with the class-
room teacher; and (2) itinerant teachers such as
speech clinicians, remedial reading teachers and
child therapists come into the classroom to assist
the child in adapting to the regular class. If
assisting the child in the regular classroom disrupts
the educational process for other children, a
resource room to which the child is assigned for
part of the day fcr special help may be advisable.

In their study showing significant academic
gains and behavioral changes for behavior problem
children in a part-time resource room supplemen-
ting their regular second through sixth grade
classes, Glavin, Quay, Annesley and Wetly outline
some of the reasons (in addition to lower cost) for
preferring this kind of approach over full-time
separate classes:

It has been observed for some time
that many children who are referred
for disruptive and other deviant be-
havior are problems in the regular class
for only a part of the school day
(Kounin, Friesen & Norton, 1966;
Long, Morse & Newman, 1965). These
disruptive episodes may, in fact, be
related to the child's academic difficul-
ties. It should also be noted that
behavior problems in a significant
number of children do not persist over
time even in the absence of formal
intervention (Glavin, 1968; Shephard,
Oppenheim, & Mitchell, 1966).
of these factors make questionable the
need for full-time placement outside
the regular class with the con-
comitant labeling and extrusion
phenomena 28

Another study reported by Glavin supports
earlier studies which show "spontaneous improve-
ment" of approximately 70 percent of children
initially screened as behavior problems. Glavin
states that these results should not lead schools to
a non-intervention policy, but rather to play a
prominent role, especially since some of the
studies indicate that a major reason for spore
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taneous improvement was the child's progress in
academic and othil school tasks. Glavires study
suggests that most children sticlitifiad as behavior
problems do not need to be removed from regular
classrooms. 29

Special Intervention:
Separate Programs

The behavior of some students is, of course,
so disruptive and extreme that full-time separation
from regular classes is necessary. But rather than
providing a basis for ignoring the problem through
exch..sion, behavior which is found to be so
cxtrerrie as to justify full-time exclusion from
regular class39 should trigger special efforts by the
school to find an appropriate educational alterna-
tive. Some students will need some highly indi-
vidualized help, perhaps in a hospital or residential
setting. Others will be able to benefit from
separate classes. There are a number of educational
strategies which might be used in separate pro-
grams with students with behavior disorders. Dr.
Samuel Kirk identifies six educational stra-

tegies: (1) psychodynamic, (2) behavior modifica-
tion, (3) developmental, (4) learning disability, (5)
psychoeducational, and (6) ecological 3t

The major emphasis in the psychodynamic
approach is on treatment through psychotherapy
with educational aspects as secondary. The focus
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of the treatment is to remove the "underlying
causes" for the behavior, usually thought to
originate in traumatic childhood events which are
subsequently repressed. Dr. Kirk notes, however,
that "because of the length of treatment, the
questionable success of psychotherapy (especially
in children), the expense involved, and the lack of
trained personnel to implement the model, its

_widespread use is seldom found outside psychiatric
hospitals and psychiatric residence centers."32

Proponents of behavior modification admit
that complex historical events determine behavior,
but they emphasize changing the child's response
to his present environment rather than recon-
structing the past in order to effect changes in
behavior.. Behavior modification programs are dis-
cussed more fully below.

The-developmental approach-stresses atten-
tion to a sequence of educational goals, each of
which must be mastered before the student is
ready to deal with the next. The sequence of
educational tasks developed by F.W. Hewett can
be summarized as follows: (1) attention, (2)

response, (3) order, (4) exploratory, (5) social, (6)
mastery, and (7) achievement. Hewett has imple-
mented his approach in an "engineered classroom"
divided.. into three work sections ("mastery",
"order" and "exploratory" centers) corresponding
to )evils on the developmental hierarchy. The



"'engineered classroom", according to Hewett. is
basically a launching technique for children who
fail to "get off the ground- in school, and
probably should be limited to one semester.33

Psychoeducational strategy involves an

equally balanced educational and psychiatric pro-
gram. The goal of intervention by the teacher-
therapist .team, as described-by Kirk, is to inter-
rupt a cycle started when the child does not
possess certain social and readiness skills, cannot
meet' externally imposed demands, resulting in
internal anxiety and frustration, leading in turn to
maladaptive behavior which will be aggravated
unless the essential coping skills are learned.

The ecological approach rejects psycho-
therapy and behavior modification because they
concentrate on changing or adjusting the child to
fit the environment, rather than focusing on the
need to change the child's environment as well.
Thus an ecological program might also try to
modify the attitudes of the home, the school, and
the community in the belief that they join with-
the child to form a small social system ("an
ecological unit") constituting the problem. The
possibility that the school environment might need
to be changed as much as the child is discussed
below in a separate section.

Although it is often difficult to determine
whether a behavior problem causes poor academic
performance or poor academic performance causes
the behavior problem, they certainly reinforce
each other. Effective compensatory work on the
so-called learning disability (reading, writing, spell-
ing, etc.) tends to improve conduct as well by
closing the gap between the student's capacity to
perform and the requimments of society.

SOmetimes both poor academic performance
and 'behavior problems are caused by perceptual,
auditory or other specific learning disabilities, and
direct intervention to remedy the handicap will
also have a positive effect upon the student's
behavior. As is the case with other handicaps, an
effective educational program is unlikely to be
designed without an accurate diagnosis of the
underlying problem, and failure to identify the
problem can result in misclassification of a student
as mentally retarded or emotionally distarbed.34

A number of recent federal. court deci-
sions3k have held that exclusion from education
because of handicap is unconstitutional. Behavior
which is serious enough to justify expulsion from
school may constitute a handicap within the

meaning of these decisions, and/or make the
student eligible for special education under, state
statutes.36 In such cases,Lalternative programs
would be a legal obligation- rather than simply
good educational policy.

Criteria to Evaluate Alternatives

The authors of the "Alternatives to Suspen-
sion" handbook mentioned above suggest applying
the following criteria in judging-any program or
technique which is supposed to provide an alterna-
tive to exclusion from school.

1. Is there real evidence over 2 period of
time that the number of suspensions are actually
reduced by the use of the alternative program or
technique?

2. Does the alternative program or tech-
nique truly help to meet the needs of the students
who would have been suspended? Does it help
solve the problem that led to the disciplinary
action?

3. Is the student making genuine academic
progress at a level which is appropriate for him/her
if participating in an alternative program?

4. As a result of the use of_the alternative
program or technique does the student begin to
develop greater self-discipline?

A fifth criterion (perhaps only a clarification
of the second) should be added; namely, does the
alternative infringe upon the student's dignity,
privacy, free expression 'or other civil liberties?
This question is raised because some of the most
effective alternatives to exclusion incorporate be-
havior modification techniques which may raise
serious legal, social and educational questions.
While greater- experience is necessary to draw
general conclusions about the desirability of be-
havior modification programs, the following sec-
tion discusses some programs reported as success-
ful, .and identifies some problem areas which
should be considered in any determination of
whether to develop, ref ine,c' or discontinue a
particular program.

Behavior Modification Programs

Behavior modification programs seek to
change behavior by arranging the events in a
learner's environment so that he/she responds in a
desirable and predictable direction. Behavior is
modified by offering rewards for acceptable be-
havior (often taking the form of a token economy)
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and by withholding rewards for unacceptable
behavior (or in some cases, punishment37). Many
educators have reported, success with various be-
havior modification programs.

Bright and Vincent report successful results
with behavior modification techniques in the

Juvenile Achievement Center School ins Waco,
Texas.38 This individualized program was pro
vided to students between the ages of 11 and 15
who tested at least two years below grade level and
exhibited socially maladaptive behaviors that would

prevent them from succeeding in the regular
school program. Staff members use a micro-
economy as an incentive system to positively
reinforce student academic performance and social
behavior. Positive academic and social behaviors
earn students points which can be converted into
money for purchasing reinforcers (such as craft
materials or a game of pool) in a studenoperated
store. Students are not allowed to -remain in the
program beyond three semesters, and a report by
counselors in the sending school districts indicated
that the students functioned adequately upon
returning to the public school environment, with
over half of these students showing few, if any,
maladaptive behaviors.

Positive academic and behavioral gains using
behavior modification techniques are also reported
by Glavin, Quay, Annesley and Werry.39 The
Temple University Resource Room Project incor-
porated a token economy as a reinforcement
system for elementafy school children referred by
teachers who considered them extremely disrup-
tive or overly .withdrawn. Two of the three
referring schools were in low socio-economic,
majority black areas. A resource room supple-
menting regular classes was developed as an alter-
native to special class placement. Children in the
experimental group were scheduled for a resource
room program during, those periods of the day in
which they were functioning least effectively in
the regular class. Since behaviorally deviant chil-
dren usually have academic deficiencies either as
the cause or the effect of deviant behavior, the
reinforcement program emphasized academic re-
mediation in a structured classroom situation. The
experimental group made significantly greater

gains in reading vocabulary and arithmetic fun-
damentals than did a comparison group. As to
behavioral changes, Glavin et al., conclude that
"while the children's behavior can be changed
rapidly and dramatically in the resource room
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situation, generalization into the regular classroom
does not occur automatically, but requiresdeli-
berate attempts to generalize this improvement
into the regular classroom."40

An interesting variation of these prograMs
has been developed by Graubard and

Rosenberg.'" They teach students Crow -to change

teacher behavior by using behavior modification.
techniques. Seven children, one black, two white
and three Mexican.American, aged 12 to 15, whO
were in a class for children considered incorrigible
were given instruction and practice in behavior
modification. They were taught various reinforce-
ments to use in shaping their teachers' behavior.
They learned to reward positive teacher behavior

with smiling, making eye contact and sitting up
straight; and to discourage negative teacher be:
havior with statements like; "It's hard for me-to
do good work when you're cross with me."
Graubard and Rosenberg found that the teachers
responded much more positively towards the
students, many of them feeling that the engineer-
ing by the students created a more positive
working environment by eliminating cutting and
sarcasm.

Rosenberg contends that students can also
use these techniques to resolve problems with their
classmates:

We can teach kids systematically how
to make friends, how to get along with
other students ... If they're being
teased, we can teach' them how to
extinguish that permanently. If
they're getting in fights, we can teach
them to use basic learning principles to
get the same thing they.were trying to
get by fighting.42

He deicribes their approach as folloWs:
The revolutionary thing here is that we
are putting behavior- modification
techniques in the hands of the learner.
In the past, behavior modification has
been controlled more-or-less <by the
Establishment. It has been demanded
that the children must change to meet
the goodness-of-fit of the dominant
culture. We almost reverse this, putting
the kid in control of those around
him."

The reversal is not complete as their approach does
in fact change the behavior of the students; the
outcome is not necessarily cynical, as one might

t
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expect, because Graubard and Rosenberg stress
learning to praise teachers with sincerity. -They
had to sincerely mean it so it would be accepted
by the teacher as an honest statement of a kid's
feelings, not as smarting off."44 Thus the.teachers
who, remained convinced that the projects had
changed the students rather than themselves were -;
at least partly correct.

While many educators report success with
various behavior modification- programs, others
point out problems. They say that behavior
modification makes discipline a system of rewards
rather than progress toward mutually established
and worthwhile goals; that it undermines internal
control by emphasizing external rewards; that it
encourages mercenary rather than reasoning indivi-
duals by substituting pay-offs for reason; that it
encourages students, to "act" as if they were
learning in order to obtain rewards; that it
emphasizes short-range rather than long-range ef-
fects. These and other criticisms of behavior
modification programs are outlined by Lindsey
and Cunningham.45

The goals of behavior modification programs
deserve as much scrutiny as- their methods. All
behavior modification programs attempt to change
behavior towards a norma norm which many
persons may legitimately refuse to accept. This
raises the question of whether it is always the
student who needs to be changed.

The School Versus the Student as the Problem

Any reexamination of suspension policy and
in-school alternatives should begin with some
honest questioning, about whether the school
environment is more a cause of the problem than
the-student. As is implied by some of the NEA's
suggested solutions, in some situations the educa-
tional environment rather than the child should be
changed. Many educators believe that schools can
tolerate much more disorder than they think they
can; in fact the strict control characteristic of most
public schools often not only fails to serve an
educational purpose but in fact does the opposite.
Thus the late Edward Ladd argued that it is

counter-educational for schools to impose on the
lives of their students a degree, of- orderliness
("prescribed curricula, assignments, minute-to-
minute schedules- and the hundreds of 'do's' and
'don'ts' confronting students 'at all levels"46)
which is enorMously greater than the orderlidess
found in the real world outside school walls.47
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Quite aparifrom. the educational validity of
rigid, controlled educational environments, one
report emphasizes how they can cause misbehavior
osremotional disturbance in "normal" children.

For the so-coiled "normal" children, a.
certain amount and type of mis-
behavior is expected. If, as educators

.and psychologists tell us, much of the
misbehavior is due to an educational
system that dulls rather than excites
children's minds, then only a restruc-
turing of the educational process will``
solve this problem. . t is impor-
tant to

r
recognize that "normal " -chil-

dren may develop hostile and aggres-
sive behavior patterns if school author-
ities respond to them too severely or
inadequately. In fact, such responses
mag cause the "normal" child, over a
period of tim6, to become emotionally
disturbed.48

Many normal students react adversely to what
they consider the pointless exercise- of authority
within the school, treating them as subjects, rather
than persons. To say this is not to deny the need
for authority or learning how. to question it in a
constructive manner. As Ladd said, "to be sure,
part of education is learning to take- orders, but
this learning can take place best if the obedience is
to orders reflecting the lirpits and requirements of
real life and not to ordertespecially created for
teaching obedience."49

Teachers of course are a crucial part of this
school environment. A study50 by Rubin and.
Balow, suggests that teachers are oriented to. a

range of expected pupil behaviors much narrower
than. typical behavior patterns of normal young
boys. Noting the rigidity of the traditional medi-
cal-categorical system of identifying handicapped
children_ the authors define educational handicap
in practical 'behavioral terms as the inability to
adequately Weet the demands of the educational
systems. Using this definition, they asked teachers
to identify a sample of boys and girls in grades K-3
with learning' and behavior problems requiring
special educational services. The teachers 'identi-

fied 41.1 percent of the children in one or more
problem categories,51 with- special-placements-or
special services having been- instituted- for 24.3

, percent of study subjects. Everi with the expanded
definition of educational handicap, the percentage
of identified children is surprisingly High because
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aft subjects had beta tested prior to school
entrance and were essentially normal on socio-
economic, medical. intellectual, and school readi-
ness characteristics..The results lead Rubin and
Baton, to the following conclusions:

The findings suggest that schools and
teachers are oriented so a narrow band
of expected pupil behaviors which are
not consonant with typical behavior
patterns of young boys; any pupil
outside of that narrow range is treated
as needing special attention... The
large proportion of children identified
by teachers as needing special educa-
tional services raises serious questions
about the ability of our educational
system, as presently organized and
conducted, to adequately accom-
modate the braid range of individual
differences found within the typical
school population. Clearly these data
suggest a need for diagnostic and re-
medial procedures directed toward
school systems at least equivalent to
those directed towards school chil-
dren.52

While there is evidence that teachers can
reliably and validly repoit overt, discrete aspects
of student behavior,53 some studies have reported
that the behaviors of students that disturb teachers
most are those that are different from their own
beliefs. One study54 by Kay' & Lowe lends
support to the conclusion of several authOrs that
teachers resent most behavior which interferes
with their programs, their ideals, and their be-
liefs.55 Noting these studies, a report by the
Council for Children with Behavior Disorders
(CCBO) concludes that "behavioral deviancy
appears to be in large part a -reflection of the
attitudes of the faculty rather than die behavioral
criteria related to the education or safety of
children."56

Since attitudes are so important, in-service
training for teachers and other school staff in how
to respond to disruptive behavior in a productive
way might well supplement development of alter-
native programs. The alternatives listed ,by the
NEA (see box on p. '61) include a number of
suggestions whiCh are directed toward creating a
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school environment which will produce fewer
disciplinary problems.

Safeguards: Due Process and Content

This article has noted that some alternative
programs may entail unaccelgable behavior
control, and that individual liberties may be
infringed by programs designed to bring behavior
into conformity with a preconceived norm. Where
these programs take the form of seperate classes,
their very exigence may make schools and
teachers more willing to give up on a student
within the regular dais framework. Some persons
would argue against developing alteinative pro-
grams for these reasons. Given the need to address
many of the problems underlying disruptive behav-
ior, however, a better approach., would be to
develop safeguards to minimize the dangers.

Central to any alternative program should be
due process determinations, and a parental/student
option for exclusion rather than the proposed
alternative. At least as much due process should be
provided prior to "in-school suspension" as for
traditional-suspension in order to avoid incorrect
or arbitrary determinations of misconduct. Some
of the students who were placed in die small
plywood booths mentioned at the outset of this
article, for example, may-have been right in feeling
that they did not do anything wrong. And
oertainly,,any alternative which takes the student
out of regular classes for an extended period (say,
ten days or more) should be preceded by the kind
of formal due process required prior to expulsion
from schooi.

Consent of the parein, and of--the student
after a certain age,57 is perhaps as important as
the due process hearing_ itself. While a consent'
provision raises the usual tdifficuhies such as
whether the consent is informed and at what age
the student's preference should prevail, on balance
consent which can be withdrawn at any-.time is
necessary to insure against unacceptable forms of
behavior modification, schools which are perceived
as juvenile prisons, etc.SS The due process hearing
should relieve the parent/student of any com-
pulsory education requireinent where they find
the alternative_unacceptable.59

- Voluntary attendance may be especially
important if a program for students with behavior
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disorders is to-succeed, but the argument can be
made both ways. For example. as noted above,
most behavior modification programs, operating
on the principle that student motivation is a
prerequisite to learning. incorporate incentive
systems -such as a token economy. Thus itnight
he argued that a student should be compelled to
attend so the incentive system will have a chance.
But fears such as unacceptable stigmatization and
behavior control outweigh this consideration. At
least until there is some experience showing that
the educational alternatives are desirable and
would continue to be so even on an involuntary
basis, the parent/student should be given the
ultimate responsibility for deciding whether or not
to take advantage of the alternative. This principle
is incorporated in the suggested approach to
disciplinary problerris set forth in the next section.

Suggested Approach to Disciplinary Praia's

1. When a student is charged with disruptive
behavior which the teacher cannot handle infor-
mally, the teacher informs the principal or other
designated person with expertise in disciplinary
problems.

2. The principal or designee informs the
student of the charge and, if denied, permits the
student to tell his/her side of the story. This is not
meant to be an informal hearing, just a chance for
the principal or designee to learn more about the
situation and decide how to proceed.

3. If the principal or designeer° determines
a need to remove the student from the regular
class, he/she sends the student to a "coolingofr'
room for the remainder of the period. The
"cooling-off" room should have a non-punitive
atmosphere, and be appropriately supervised, per-
haps by the designee, if more than one student is
using it.

4. The principal or designee arranges a time
and place to get the teacher and student together
to discuss the problem and attempt to work out an
informal solution.

5. If in. the judgment of the principal or
designee, the preceding steps are insufficient to
resolve the matter and exclusion or some kind of
alternative may be advisable, he/she notifies the
parent or guardian.

6. For reasons discussed in the preceding

section, the notice to the parent or guardian reads
as follows: Your son/daughter (name] has been
charged with disruptive behavior by (person mak-
ing charge] today, (date). The disruptive behavior
involved (fighting with John Doe in English dais].
We sent (name] to our cooling-off room for the
remainder of the period. I am recommending
development of an alternative to suspension for
(name) to help deal with this problem, or a
suspension for (five days]. We will have at
informal hearing on (date and time] at (place) to
determine the validity of the charge and appro-
priate disposition of this matter, and would
appreciate your attendance. At this hearing the
person making the charge will be present, your
son/daughter will have an opportunity to tell
his/her side of the story, (specify other peace-
dures°1 to be followed at the informal hearing].
According to school board policy, if (name] is
found guiltyof disruptive behavior, we will suggest
an alternative to the suspension period. If for any
reason you think that suspension is preferable to
the alternative, you can choose suspension.

7. To the extent practical, the principal and
other school personnel work with the parent and
student to develop a mutually acceptable
alternative to exclusion.

This approach is designed primarily with
suspendible offenses in mind. If the principal is
recommending expulsion, more elaborate proce-
dural safeguards will be necessary 62 In such cases,
separate meetings for a dtie process hearing and for
development. of an alternative will probably be
necessary, and both may require a comprehensive
evaluation43 of the student. The same general
approachgiving the parent the choice of an
educational alternative to exdusion if there is a
due process determination of excludable con -

duct-is applicable to and recommended for
serious disciplinary cases which might result in

_expulsion. In fact, one state has recently enacted
legislation requiring this kind of approach for all
its public elementary and secondary schools64

This approach todisciplinary problems will
not work without good faith efforts by the school.
School officials could suggest alternatives which
are obviously more harmful than exclusion, or the
teacher(*) could easily subvert a well-designed
alternative in order to pressure the student into
"dropping out" or the parent into exercising the
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exclusion option. And of course the student or
parents could complicate an already difficult task.
Schools obviously will not be able to count on the
full cooperation of many of these students. And
parents will sometimes- refuse to cooperate.65 But
even when the parental response is totally un-
reasonable, denying further education to the stu-
dent because of the parent's actions violates
fundamental prinaples about not punishing one
individual for anther's misconduct."

Conclusion

Some educators have criticized the Supreme
Court's. decision in Goes v. Lopez as another
judicial decision diverting to disciplinary matters
the time and effort which should be concentrated
on the educational process. Most educators, how
ever, would probably agree with the Supreme
Court's observation two decades ago that one of
the purposes of public education is to help the
student adjust normally to his environment.67
Schools avoid their responsibility to educate when
they exclude students who do not adjust naturally
to their environment. Helping such students adjust
is part of the education schools must provide. And-
in so doing they must be sensitive to the individual
liberties involved, which includes a recognition
that the object of adjustment might be the school
environment as well as the student. This article has
outlined a number of alternatives to exclusion
which need not interfere with the rights of other
students to an education. Some of the alternatives
will cost more-in time, effort, and other resources,
but the long-term social cost will be much higher if
we do not educate students because they have
behavior problems.
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arguing that education should not necessarily treat out-
side realities as twohangseble absolutes.

50 R. Rubin and 8- Balmy, -Learning and Befunioe
Morders: A longitudinal Study," 35 Exceptional Chil-
dren 293 (December 1971) (a study population of 967
school dildnin grades K-3 in Minnesota).

51 One of the categories vies titled "behavior
problems mew- 191 . percent of the boys and 13.11
percent of the girls were identified as such by the
teachers. Id. at 298.

52 Mat 296-95.
53 8. Phillips, "Problem Delovior in the Ele-

mentaty school," 3$ Child Development 995 (1968).

54 B. Kay and C. Lowe, -reedier Nomination of
Children's Problems: A Rdecentric Interpretation, 70 J.
of Psych. 121 (1968) ( a study of teachers of children
grades K-6 in New HamIlehire).

55 is at 122 and 127. See also C. Lewitt, Clinical
Psychology of Exceptional Children 236 (1957). Such
conflicts often reflect social-dam -differences between
teachers and pupils, See e.g, H. Becker, -Social Clem
Variations in the Teedip-Pupil Relationship,- 25 J, of
Educ. Soc. 451 (April. 1952); R. Rist, "Student Social
Class and Teacher Expectations: The Self-fulfilling Proph-
ecy in Ghetto Education." 40 Hare. Educ. Rev. 411
(August 1970).

56 J. Regal, R. Elliott. H. Grossman, and W. Morse,
"The Exclusion of Children From School: The Unknown,
Unidentified, and Untreated." (a report of The Council
for Children with Behevioral Disordeis) at 14,

The denser of teachers and school officials over-
reacting to 'Minor instances of nonconforming behavior is



obviously greater waken middle can while teachers
ealentdy black ssuPils ze Problems an recently desegregated
public school systems. See discussion of tie expert
testimony an Haincans v. Coleman. 376 F. Supp. 1330
(N.1),Tex. 1974), suravearned an mode by Sylvia De-
"west and John F. -bullion at po. 28-31 of this issue.

57 There is a growing recognition that children
should not be treated as serply parental appendages. See
e.g.. Arnold v. Corp...ter, 459 F.2d 939 (7th Gr. 19721
where the court held, inlet afii, than lack of parental
consent re:audits lengthy male hair was irrelevant, wills
the daseeting *Pinion expressing the trathtiond view. See
ipenerally the special sows on "The Rights of Children in
the Newv. Educ. Renew, November 1973 and February
1974.

For one discossion of the difficult question of when
students should exercise some control over educational
decisions which affect their lives, see E. Ladd, "Civil
Liberties for StudentsAt 1Nhat Age?" 3 J. of Lyn and
Ede-251 (1974).

58 Although not often litigated. an "educationar
program which is a custodial "dumping ground" or
otherwise does not measure so to minimally adequate
standards ,may be unconstitutional. See M. McClung, "Do
Handicapped Children Have a Liget Right to a Minimally
Adequate Educationr 3J. of Law and Educ. 153 09741.

" See infra note 64.
60 If it is impractical for a third Party to be

introduced in these early steps, tie teacher might be given
discretion as to when to send students to the coolineoff
room. To-prevent abuse, there should be a limit on the
number of times a seedier can sand a student to this room
without togsering due process procedures. And to help
resolve the -problem the teacherstudent conference of
Step 4 should be rewired each time a student is sent so
the cooling-off room.

61. Goss v. Lopez, 95 S.Ct, 728 11975), only sets
lords the minimum procedures required by the Constitu-
tion. Even when a broad interpretation is given to Gost
(see, e.g.. Peter Roos, Goss and Wood: Our Promo and
Student Discipline," this issue p. 42), these procedures
may be inadequate iven the authority structure in most
schools (see Paul Weckstein, "The Supreme Court and the
Daily life of Schools," this issue. at P-48). Rather than
expanding due process requirements for short -term sus-
pensions, however. the author believes that a substantive
approach:is educationally preferable; namely, minimizing
the harmful effects of suspension by providing opportuni-
ty for make-up .work and exams, expunging the disci,
plinary action from the student's record at the end of the
year, and providing alterrikives to exclusion as set forth
in this ar tide.

62 While the Siipreme Court did not resolve the
issue in Goa v. Lopez, most COW'S agree that an extensive
due process hearing with right to legal counsel and
cross-examination is necessary prior to expulsion (long-
term exclusion) from school See, e.g., Givens v. Poe, 346
F. Supp. 202 (W.D,N.C, 1972); Tibbs v. board of
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Education, 276 Aid 185 Mow. Ct. App, Div. N.J.
19711; Oxon v.. Alabama State loam I vale Eibecation, 294
F,2d ISO (5 Cl. 1961) cwt. dusild, 310111.5.930 (1961).
In Jens v. D.C. Board of Education, 348 F. Sup. KS
(19721, Judge Wadley sets fonds separate hearing proce-
dures for disciplinary exclusion from school 11182-114.) and
assignment to special dames 1111104121.

63 The parentsandschoolmeewoolacomPrthenthie
evaluation to determine whether the proposed expulsion
constitutes exclusion because of hen/row, or shorted.**
in order to generate the information necessar, to design
an alternative program suited to the student's' needs_The
"full core evaluation" required in Messadusette special
education fart, for example, includes (1), physical (21
issecholooical, 131 educational and 141 horse asseuments.
See infra note 66 where parents refine to 'Janeiro to such
an nialsotion.

64 On May 30, 1975, the Cornecticut General
Assembly pissed "An Act Concernirs Exclusion From
School for Dischthnerif PlarPoses." Irriel! dilute House Sift
No. 5550). The Act. iefler a lla, nithares a logfella due
process haring Prior to expulsinneirnits expulsion to the
end of the school yew, and provides: Any pupil who is
expelled shell be offered an:afiternetive edgiest :anal
opportunity during the period emulsion, provided any
parent or guardian of such pre who does not choose to
have his child enrolled in an Oternetiv it program Mall not
be sidNect to the Proeisieu of section 10-124 (the
compulsory education law( ,4 the general statuses."

65 A due process hipr ine will not convince some
Parents that their child ifat fault, or that heishe should
be subjected to the kind ci fue-core evetietion mentioned
in laps nose 63. And iesome gees school officials may
question whether the pr4ent is acting in die best interests
of the child. One re;thution of situations involving,
possible parent/child ("inflict of interest is referral to a
social services agency or to an independent decision*
maker. This kind of approach hes been adopted in
kesseachusetts even though the governing statute requires
the core evaluation to go forward upon Proper referral of
the child, without *the need for perental consent. Mas-
sachusetts State ()pertinent of Education, Policy State-
ment a766.75.4, Owed May 19,1975.

The law genially recognizes the need for separate
representation eiv;,an the child's interests conflict with the
poem's. See Uniform Anorak Court Act (National
Conference of :Commissiolurs on State Laws. 1968)
(Approved by 'Arnerican gar Association, 1968) Sec.
26(a); Sondarit Juvenile Court Act With ed. 1969). Secs.
37 i 39. Set. also In re Henderson, 199 N.W. 2d 111
(1972); Fiat; 7 V. Levi, 440 S. W. 2d 393 (Ter. ay. App.
1969); Menyval v. Parker, 396 F.2d 393, 396 (10th Cir.
1968).

16-Cf. St, Ann v. rOisi, 406 F.2d 423 (5 Cir. 1974)
where the Court found a school board regulation to
violate substantive due process because it allowed school
children to be suspended for their parents misconduct.

frown v. Board of Education, 374 U.S. 483, 493
(1954).
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Excessive Punishment

Excessive punishment could be deemed ultra wires, a violation of due process, or a violation

of the eighth amendment, even if the school rule was itself valid and the form of punishment

specified.

The ultra wires doctrine, discussed in full at Part Ii, supra, states that school officials

nay not do that which the legislature has not authorized them to do. They must stay within the

bounds of their statutory authority. Thus, in a state where the law required a flag salute in

school, the court refused to permit school authorities to expel children for failure to comply, be-

cause the law provided for no specific punishment. Covmonwealth v. Johnson, 309 Mass. 476, 35 N.E.

2d 801 (1941).1 As another example of excessive punishment being ultra wires, a state court has

held that school officials have no authority to withhold diplomas of students who refuse to wear

caps and gowns in a graduation ceremony, although those students may be excluded from the ceremony.

Valentine v. Independent Sch. Dist.,,191 Ia. 1100, 183 N.W. 434 (1921).

Expulsion for an indefinite period of suspension may be regarded.asultra wires for being

too harsh to bear any reasonable relationship to the misdeed. Holman v. School Trustees of Avon,

77 Mich. 605, 43 N.W. 996 (1899); Wavland v. Board of Sch. Directors, 43 Wash, 441, 86P. 642

(190'6) (dicta); Cf. Minor Girl v. Clark County Juvenile Court Services, 87 Nev. 544, 490 P.2d 1248

(1971); Tavano v. Crowell, Equity No. 32699 (Mass. Super. Ct.,Aug. 31, 1973). Permanent expulsion

from an honorary society and another student organization constitutes excessive punishment for

violating school rules by drinking wine during school hours. Ector County Ind. Sch. Dist. v.

Hopkins, 518 S.W.2d 576 (Tex. Civ. App. 1974) (dictum at 582).

Excessive punishment might also be attacked on constitutional grounds. In a non-school case,

the Supreme Court reviewed punishment in the context of the eighth amendment provision, prohibit-

ing "cruel and unusual punishment." In Weems v. United States, 217 U.S. 349 (1910), the Court

struck down 12 years of hard labor and deprivation of civil rights as an excessive punishment for

1. Sometime later, of course, the U.S Supreme Court found compulsory flag salutes unconstitutional.
West Virginia Bd. of Educ. v. Barnette, 319 U.S. 624 (1943).
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=king a false entry into 4 publik record. Thu Court was requiring that punishment for cried should

be graduated and proportioned to the offense. In another case, declaring unconstitutional a

federal law which authorized expatriation of persons convicted by =4:Mary court ml.artlal of

desertion, the Court commented:

The (eighth) Amendment must draw its meaning from the evolving standards of decency
that mark the progress of a maturing society.

Trop v. Dulles, 356 U.S. 86, 101 (1958).

These Supreme Court cases should offer some authority to the argument that student misconduct

should involve a sanction which is in proportion to the offense, or to quote Gilbert and Sullivan,

so that "the punishment fits the crime."

The issue has arisen most frequently in corporal punishment cases. Ighere courts have permit-

ted corporal punishment despite the eighth amendment, they have required that it be reasonable and

within bounds. See infra at pp. 323-31. See also Bramlet v. Wilson, 495 F.2d 714 (8th Cir. 1974)

(reversing district court dismissal of complaint:

. . it is sufficient that an excessive amount of physical punishment could be
held to be cruel and unusual and therefore prohibited.

See also Nelson v. Heyne, 491 F.2d 352, 356 (7th Cir. 1974) (some corporal punishment can be ex-

cessive); Karp v. Becken, 477 F.2d 171 (9th Cir. 1973) (same); Frank v. Orleans Parish Sch. Bd.,

195 So.2d 451 (La. Ct. App. 1967) (sane); Calvay v. Williamson, 130 Conn. 575, 36 A.2d 377 (1944)

(same); cf. People v. Ball, 58 111. 2d 36, 317 N.E.2d 54 (1974) (same; criminal charges filed).

In school exclusion cases, substantive due process grounds may be useful, where the puniSh-

ment is so disproportionate as to be unreasonable and completely arbitrary. See p. 187, supra.

Substantive due process would seem to be an appropriate ground for invalidating expulsion for

smoking in the lavatory; or expulsion for a semester for smuggling beer into a football game or

getting into a scuffle on the school playground. The standard in these cases is stringent and

difficult to meet, for the burden is on the student to prove that the system's rule or action

was unreasonable. Caldwell v. Cannady, 340 F.Supp. 835, 838 (N.D.Tex. 1972); Paine v. Board of

Heaents, 355 F.Supp. 199, 204 (W.D. Tex., 1972) aff'd per curiam, 474 F.2d 1397 (5th Cir. 1973);

Herman v. University of South Carolina, 341 F.Supp. 226, 232 (D.S.C., 1971), aff'd, 457 F.2d 902

(4th Cir. 1972) (permanent suspension following sit-in "not. unreasonable"); see also DeJesus v.

Penberthy, 344 F. Supp. 70, 74 (D. Conn. 1972) (officials entitled to greater discretion on "merits"

of a disciplinary matter than procedure).

Students have prevailed in four federal cases with substantive due process approaches. In

Cook v. Edwards, 341 F.Supp. 307 (D.N.H. 1972), the court invalidated, on "substantive due process"

grounds the indefinite expulsion of a student who arrived at school intoxicated. The opinion

bilances the competing interests of the student and system. The court noted "that a public school

education through high school is a basic right of all citizens," that the "indefinite expulsion

may be the end of the plaintiff's scholastic career" and, based on testimony of the plaintiff, "it

is probable that the plaintiff will suffer some psychological and mental harm . . . ," in con-
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trast, the court found "no showing that Cenant Scheel viii suffer any harm if the plaintiff is

reinstated pending a final hearing" despite two prior suspensions and the superintendent's testi-

mony that reinstatement would havc a harmful effect on the system's efforts to combat alcohol

and drug problems. The court also noted that the expulsion seemed inconsistent with a system

policy. Id. at 310-11.

A similar approach was followed in in Re Anonymous, Civil Xo. 3624-N (M.D. Al., Mar. 21,

1972) (Clearinghouse No. 17,014) holding unconstitutional, as applied, a policy requiring the

withdrawal from school of pregnant students. She court ruled that plaintiff had a "constitu-

tional right to receive a public education" and that the system must "justify" any deprivation.

The court found that plaintiff had a "credible school record," would be pregnant for only four

months by the end of the tern and that it would be "to her bestinterest" and important to her

"psychological well-being" to continue in a normal. program. The court rejected the purported

justifications: "gossiping or kidding her" as not weighty enough; "health and safety" as in-

volving a matter for decision by a guardian; and advancement of "good morals and the principles

of good citizenship" as "retribution" and not supported by the evidence.

In Paine v. Board of Regents, the court invalidated on due process and equal protection

grounds a policy requiring automatic suspension from the university system for 24 months solely

on the basis of a conviction on a narcotics charge. In the case of other crimes and misconduct,

exclusion was not automatic, a student being entitled to a full hearing before a panel which

ai one campus consisted of three faculty members and two students. At this hearing, a student

could attempt to establish "mitigating circumstances" and the panel could impose a variety of

sanctions.

The court identified the system's interests as protecting other students, from narcotics and

providing a quality education to all students. It stated the legal standard, as follows, 355

F.Supp. at 204:

The presumption that must withstand the test of reasonableness in this case is
that plaintiffs and all other students finally convicted or placed on probation
for drug or narcotic offenses will influence other students to use, possess or
sell drugs or narcotics unless they are suspended from the university for a
period of 24 consecutive months following their convictions.

In finding this requirement not satisfied, the court emphasized that the students affected were

those placed on probation, and thereby found to be "fit subjects for rehabilitation. . . (whose]'

freedom poses no risk to the community at large." 355 F.Supp. at 205. A student must be given

an opportunity "to show that despite [conviction or probation]. . . he poses no substantial threat

[to] . . . other students . . . ." Id. Focusing on the distinctive treatment of narcotics

offenders, the court also found a violation of the equal protection clause in the according of

" 'bedrock procedural rights to some, but not all similarly situated,' Stanley v. Illinois . . . ."

(60 d
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3571 F.Fupp. 3: 206. But see Caldwell . Cannadv, 340 F.Supp. 835 (N.D. Tex. 1972) (upholding

Texas liv pirmitting .,,%ools to discipline students for possessing drugs on campus). The policy

did tot reeoire that p..F,sessi,a at en saeol grounds 0: otherwise sohool related, and the actions

of the four plaintiffs did not, dire,tly Involve tLe school. The court reasoned as tollows, 340

F.Supp. at 838:

It is obvious to this Court that the possession, or certainly the use of drugs by
students could have an adverse effect on the quality of the educational environment
in a sehocil of any level, but particularly so when children high school age or
younger are involved. This Court therefore holds that the enactment of a policy
which prohibits studeht possession of dangerous drugs, as defined by the Legislature

the "rata of Texas, is a reasonable exercise of the power vested in this local
echeel board.

Paioe and Caldwell, each purporting to apply a test of reasonableness, provide an interesting

contrast. The fermer searches for a relationship as to "all . . . students" and the latter upholds

a policy because it is "obvieus" what "could" occur. Paine requires a very close relationship

to the school program; Caldwell ignores that issue, in effect allowing school officials to add

an additional punishment tc that of the criminal process.

In remanding the case of an expelled student back to the defendants in Lee v. Macon County

Bd. of Educ., 490 F.2d 458, 460 (5th Cir. 1974), to "reconsider the appropriate penalty," a

fifth circuit panel emphasized that "fulhen a serious penalty is at stake a school board must

provide a higher degree of due process than when the student is threatened only with a minor

sanction," and that there can be "such disparity between the offenses and the penalty that the

commands of the fourteenth amendment have not been met." Writing for the court, Judge Godbold

implied that the offenses must be serious to make expulsion appropriate:

[A] sentence of banishment from the local educational system is, insofar as the
institution has power to act, the extreme penalty, the ultimate punishment. In
our increasingly technological society getting at least a high school education
is almost necessary for survival. Stripping a child of access to educational
opportunity is a life sentence to second-rate citizenship . . . .

Id. But see Boykins v. Fairfield Bd. of Educ., 492 F.2d 697 (5th Cir. 1974) (expulsion of stu-

dents who left their classrooms without authority during boycott upheld).

Finally, Lovelace v. Leechburg Area Sch. Dist., 310 F.Supp. 579 (W.D. Pa. 1970), the

court held the exclusion of a student for a "barely perceptible" moustache "arbitrary," though the

rule against moustaches seemed reasonable to the court.

Ector County Ind. Sch. Dist. v. Hopkins, 518 S.W.2d 576 (Tex. App. Ct. 1974) is in

harmony with Cook, Paine and Anonymous. The court indicated that the trial court should consider

whether the punishment "was excessive under the circumstances" after administrative remedies were

exhausted. (Punishment was expulsion from honor society and pep club, in addition to one-day

suspension.)

Other courts have indicated that the sanction could be unreasonable and invalid on sub-

stantive grounds, but found the facts before it showing no infirmity. In Betts v. Board of-

Educ. of Chicago, 466 F.2d 629, 633 (7th Cir. 1972) the court held that "due process may also

contemplate affording the plaintiff an opportunity to be heard on the question of what discipline
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is warrIntel by the ffen::e." cf. Andrews v. Knowlton, 359 F.2d 398 (24 Cir. 1975) (findini;

expulsi_fa reas,inable under the Arcumstawes); Buttnv Smile v, 2S1 F.Supp. 280 (D. Colo. 1968).

In 3uttnv the court observed that there were two questions relevont to the validity of the

punishment retell out, id. at 289:

Is the punishment meted out within acceptable limits, and, if it is, did the
authorities act arbitrarily or capriciously?

In sum, substantive due process and, at least for corporal punishment cases, the eighth

amendment should bar excessive punishment for trivial misdeeds.

-
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V(C)

Corporal Punishment

Corporal punishment has long been one of the most rudimentary tools in molding a child into

a socially approved shape. "Foolishness is bound up in the heart of a child, but the rod of

correction shall drive it from him." Proverbs 22:15. In one large western city, in 1971,

corporal punishment was used to drive out such foolishness as misspelling words, entering class

with shirttails out, or the failure to use the term "sir." Dallas Morning News, May 23, 1971.

The use of corporal punishment in schools arose in a day when wives, servants, apprentices,

sailors and soldiers were also beaten as a matter of course by those with authority over them.

See Puckett v. Puckett, 204 Ala. 607 (1941) (wife); Tinkle v. Dunivant, '84 Tenn. 503 (1866)

(servant). Teachers were assumed to have been delegated this authority to discipline by force

when parents.chose to send their children to that particular school or tutor. "The teacher for

the time being stands to some extent at least, in loco parentis, has a portion of the poyers of

the parents delegated to him, namely, that of restraint and correction, as may be deemed

necessary . . . ." Drum v. Miller, 135 N.C. 204, 47 S.E. 421, 425 (1904). See also State v.

Pendergrass, 19 N.C. 365 (1837). lath the advent of compulsory education, however, the assumption

of a consensual transfer of power has lost its validity. See p.8, supra.

The fight against corporal punishment has been waged along several lines. The most tradi.7.

tional strategy has been a tort action for assault and battery in state courts. Second, parents

might claim a violation of their constitutional right to rear their own children. This theory

has been rejected, however, by a three judge district court which received the silent affirmation=

of the Supreme Court, as will be discussed below. Third, a child can claim a violation of his

or her constitutional rights to either substantive or procedural due process, and to freedom

from cruel and unusual punishment under-the eighth amendment. These theories have.enjoyed limited

success in the courts, and will also be discussed below. On balance, it is .quite clear that

procedural due process must be followed; and that severe beatings will be deemed cruel and unusual

in violation of the eight-amendment. Finally, where judicial redress seems unlikely, a statutory

ban becomes necessary.

ASSAULZ AND BATTERY

Even before the days when families mounted constitutional challenges to corporal punishment,
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the overzealous punishment of a child was prohibited by co=coon law. A teacher who too forcibly

punished a child could be held civilly or criminally liable for assault and battery. The rule

governing this is stated in 1 AMERICAN LAW INSTITUTE, RESTATEMENT OF TORTS 29, Sec. 13. However,

a school teacher is generally held to have a privilege absolving him or her from liability. Set

generally-PROSSER, LAW OF TORTS, Sec. 27 (4th Ec. 1971), but this privilege is not absolute. In

early cases, the privilege extended to any discipline that was not undertaken maliciously. See

Drum v. Miller, 135 N.C. 204, 47 S.E. 421 (1904) (teacher not liable for permanently blind-

ing student unless -he foresaw or should have foreseen such a result on throwing a pencil at him).

Today the courts generally hold that the privilege is limited to the contact reasonably necessary

for the purpose to be accompliihed. See Frank v. Orleans Parish Sch. Bd., 195 So.2d 451

(La. Ct. App. 1967) (physical education teacher's actions in lifting, shaking and dropping stu-

dent excessive); Calwayv. Williamson, 130 Conn. 575, 36 A.2d 377 (1944) (principal's kneeling on

student's stomach excessive); see also State v..Vanderbilt, 116 Ind. 11,, 18 N.E. 266 (1888) (re-

versing dismissal of charge of assault and battery where teacher used force to enforce an un-

reasonable rule); and People v. Ball, 58 111. 2d 36, 317,1J.E. 2d 54 (1974) (upholding criminal

charges for striking a student beyond reasonableness with a wooden paddle.). Reasonableness is

determined by (1) the instrument used, (2) the age, size, strength and health of the child, and

(3) the nature of the offense. Suits v. Glover, 71 So.2d 49 (Ala. 1954).

While the teacher may be held civilly liable, however, state law is divided on the question

of whether a school board may be held liable under a respondant superior theory. Traditionally,

municipal bodies such as school boards Were immune from such sifts. PROSSER, LAW OF TORTS, Sec.

131 (4th Ed. 1971). Many states have abrogated such immunity, including, as of 1971, Alaska,

Arizona, Arkansas, California, the District of Columbia, Illinois, Indiana, Iowa, Kentucky,

Louisiana, Michigan, Minnesota, Nebraska, Nevada, New Jersey, New York, Oregon, Utah, Washington

and Wisconsin. Id. at 985 n. 50 (abrogating municipal immunity). But see Donahue v. Richards,

38 Me. 379 (1854); Dritt v. Snodgrass, 66 Mo. 286 (1877); McCormick v. Burt, 95 Ili. 263 (1880);

Board of Educ. of Cartersville v. Purse, 101 Ga. 422, 28 S.E. 896 (1897); Board of Educ. of

Covington.v. Booth, 110 Ky. 807, 62 S.W. 872 (1901); Morrison v. City of Lawrence, 181 Mass. 127,

63 N.E. 400 (1902); Sorrels v. Matthews, 129 Ga. 319, 58 S.E. 819 (1907); Douglass v. Campbell,

89-Ark. 254, 116 S.W. 211 (1909); Barnard v. Shelbourne, 216 Mass. 19, 102 N.E. 1895 (1913); -

Sweeney v. Young, 82 N.H. 159, 131 A. 155 (1925) (absolute immunity for acts taken within range

of general authority). See also 68 Am. Jur. 2d, Schools, Sec. 268, at 592-593 (1973); 79 C.J.S.,

Schools and School Districts'Sec. 503 (d), at 451 (1952); PROSSER, HANDBOOK'OF THE LAWJOF TORTS,

Sec. 132, at 989 (4th Ed. 1971); HAMILTON & REUTTER, LEGAL'ASPECTS OF SCHOOL BOARD OPERATION 190-

191 (1958). See generally CAMPBELL, CUNNINGHAM, & MCPHEE, THE ORGANIZATION AND CONTROL OF

AMERICAN SCHOOLS 177-182 (1965).
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THE PARENT'S FUNDAMENTAL RIGHT TO RAISE
A CHILD AS HE OR SHE SEES FIT

It would seem that parents should have a right to protect their children fromrcorporal

punishment in public schools under a compulsory educational system. Otherwise wealthy parents

may opt to purchase more agreeable schooling for their children while poor parents can only

let their children go unprotected. This principle has been cast into doubt, however, by a

Supreme Court decision to affirm without comment a three judge court decision to recognize a

parental right to direct one's child's upbringing, but without strictly scrutinizing any

invasion of that right. The court fole a state law permitting punishment against the wishes

of the parent to be justified by the school's need to have a variety of flexible and immediate

punishments available. Baker v. Owen, 395 F.Supp. 294, 296, 299 (M.D.N.C. 1975), aff'd without

comment, 96 S.Ct. 210 (1975). The case, moreover, follows the rule formulated in AMERICAN LAW

INSTITUTE, RESTATEMENT OF TORTS 2d, Sec. 153(2)(d)(1965).

The significance of an affirmance without an opinion is always debatable, of course, and

sometimes courts consider it of no binding effect. Prostrollo v. University of South Dakota,

369 F.Supp. 778, 782 (U.S.A.), rev'd without relying on the Supreme Court decision in issue,

507 F.2d 175 (8th Cir. 1974), cert. denied, 95 S.Ct. 1687 (1975); Poynter v. Drevdahl, 359 F.Supp.

1137, 1141 (W.D. Mich. 1972). Whatever the merits of this view, it is likely that the Supreme

Court affirmance of the case will have a powerful practical effect, and the best forum for press-
:

ing a suit against corporal punishment will now be in the state courts, or through legislative

change.

Another court which has considered the parental right and rejected itjs Ware v. Estes,

328 F.Supp. 657, 659 (N.D. Tex. 1971), nff'd, 458 F.2d 1360 (5th Cir. 1972). This decision

appears to deny the existence of any constitutional right outside of the Meyer and Pierce de-
,

cisions (discussed below). That view was modified by the same circbit, however, in Ingraham v.

Wright, 498 F.2d 248,-271 (5th Cir. 1974):

. . . the approach taken on this issue by the district court in Ware deserves

re-examination in light of certain recent Supreme Court cases which touch on

the relationship of parent and child and the right of privacy. [citing Stanley

v. Illinois and Wisconsin v. Yoder.]

This decision will be heard again en banc. Motion for rehearing granted, 504 F.2d 1370 (5th Cir.

1974). The Baker v. Owen determination that a right does exist (even though it does not trigger

"strict scrutiny") will undoubtedly haVe an influence in the rehearing.

Prior to the Supreme Court treatment of Baker v. Owen, two lower federal courts had recog-

nized a parental right, applied strict scrutiny in examining corporal punishment, and ruled the

practice unconstitutional. Glaser v. Marietta, 351 F.Supp. 555 (W.D.46 1972); Mahanes v. Hall,

Civil No. 304-73-R (E.D.Va., May 16, 1974). In Mahanes the judge additionally awarded damages

to the mother whose rights' had been violated when the child was physically punished.
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To, the extent that the Supreme Court affirmance of Baker v. Owen is ambiguous and to the

extent that state constitutions nay be more protective than the federal, the basis for rejecting

corporal punishment as violative of parental rights needs careful review.

The right of a parent to rear a child was first recognized in Meyer v. Nebraska, 262 U.S. 390

(1923) (rightJof parent to enroll child in non-English speaking school); and reiterated in Pierce

v. Society of Sisters, 268 U.S. 510 (1925) (right of parent to enroll child in non-public school).

It teas been cited in more recent cases as well. Stanley v. Illinois, 405 U.S. 645;*651 (1972)

(right of father to custody of illegitimate child after mother's death).. This right has been

termed "essential" in Never. It WS labeled "a basic civil right of man" in Skinner v. Oklahoma,

316 U.S. 535, 541 (1942) (sterilization of "habitual criminals" violates equal protection). It

was evaluated as "far more precious . . . than property rights" in May v: Anderson, 345 U.S. 528,

533 (1953) (invalidity of custody order against parent over whom court had no personal jurisdic-

tion).tion).

The three-judge court in Baker v. Oven recognized this right, but refused to strictly

scrutinize limitations on it, as is required when a "fundamental" right is at stake. 395 F.Supp.

at 299. The court correctly pointed out the decisions in Meyer and Pierce referred only to a test

requiring a "reasonable relation" to a legitimate state purpose. See Meyer, 262 U.S. at 400;

Pierce, 268 U.S. at 535. The Baker analysis is faulty, first because the invalidation of a law

under the usual test says nothing about whether a stricter test must be used. It is not necessary.

to reach the question of which test to use. Second, the Supreme Court in fact rejected apparently

legitimate state reasons for the law in Meyer -- the promotion, of homogeneity of Americans.

Meyer, 262 U.S. at 400. Thus, the court in Meyer was actually applying more rigorous review.

The Baker v. Oven court also rejected-the stricter test on grounds that "no state law has

ever satisfied this seemingly insurmountable standard," citing a dissent by Chief Justice Burger

in Dunn v. Blumstein, 405 U.S. 330, 363-64 (1972). While Justice Burger's remarks are technically

true of equal protection cases, of which Dunn was an example, they are not true of cases dealing

with intrusions of fundamental rights. Thus, in two cases dealing with the combined parental

right and religious freedoms, the Court has applied strict scrutiny and upheld one state law while

limiting, but not rejecting another. Compare Prince v. Massachusetts, 321 U.S. 158, 166 (1944)

(upholding guardian's conviction under state child labor liw for permitting ward to distribute

religious literature) and Wisconsin v. Yoder, 406 U.S. 205, 232 (1972) (state compulsory education

law found unconstitutional:as applied to the Amish).

Finally, in some recent cases the court has applied strict scrutiny to laws interfering with

basic parental rights. For example, in Stanley v. Illinois, 405 U.S. 645, 651 (1972), the court

clearly stated that "[Ole private interest here, that of a man in the children-he has sired and

raised, undeniably warrants deferenCe and, absent a powerful countervailing interest, protection."

The three-judge court in Baker dismissed Stanley without much explanation.
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Perhaps it is best to interpret the Supreme Court's silent

an indication that the Court is not ready to clearly articulate

personal but unenumerated rights. In any case, it is difficult

to give its blessing to the use of the reasonable relation test

right.

TEE CHILD'S RIGHTS

THE EIGHTH AMENDY.ENT:
CRUEL AND UNUSUAL PUNISIOSENt

affirmation of Baker v. Owen as

a new standard in dealing with

to believe that the Court intended

in cases involving the parental

The eighth amendment applies to the states and their agencies through the fourteenth amend-

ment. Powell v. Texas, 392 U.S. 514 (1968). "Neither the fourteenth amendment nor the bill of

rights is for adults alone." In re Gault, 387 U.S. 1, 13 (1967). Thus, the child should be

protected from the imposition of physical abuse and humiliation if unrelated to a reasonable

end of the state. Yet, the federal courts have so far rejected the argument that restrained

corporal punishment in the schoolroom is violative of the eighth amendment, finding it neither

cruel nor unusual. See e.g., Sims v. Wain, 388 F.Supp. 543, 549 (S.D. Ohio 1974) (not i punish-

ment within the meaning of the eighth amendment); Ingraham v. Wright, 498 F.2d 248 (5th Cir.),

rehearineen banc ordered, 504 F.2d 1379 (1974) (not "unusual" punishment); Biker v. Owen, 395

F.Supp. 294, 303 (M.D.N.C. 1975), aff'd, 96 S.Ct. 210 (1975)(not so excessive as to be cruel or un-

usual)(appeal to Supreme Court raised only parents' rights. See petition, Clearinghouse 415,929).

Yet corporal punishment meets the tests stated in Trop v. Dulles, 356 U.S. 86 (1958).

In applying thkeighth amendment to all punishments inflicted pursuant to penal law, the Supreme

Court set forth two tests to determine the meaning of "penal." First, there must be the imposi-

tion of a disability for the purpose of punishment. Id. at 96. Second, there must be a purpose

to punish. Id. at 97. The court here observed that "a statute that prescribes the consequences

that will befall one who fails to abide by . . . regulatory provisions is a penal law."

Using similar rationales, some federal courts have found certain acts of corporal punishment

in non-public school settings violative.of the eighth amendment because it is "nothing more than

pointlets inflic ion of suffering," unrelated to rehabilitation and subject to abuse. The

kkseventh circuit h held that the beatings of juveniles in the Indiana Boys School with a

"fraternity padd e between 1/2" and 2" thick, 12" long, with a narrow handle constituted "cruel

and unusual" pu ishment in violation of the eighth and fourteenth amendments.. Nelson v. Heyne,

491 F.2d 3 7th Cir. 1974). The court held at 355-56:

The uncontradicted authoritative evidence indicates that the practice does not serve

as useful punishment or as treatment, and it actually breeds counter-hostility result-

ing in greater aggression by a child. For these reasons we find the beatings presently

administered ate unnecessary and therefore excessive.
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The court in .1:elsen v. Bevne premised its ban on corporal punishment not only on its dis-

utility, but also on its susceptibility to abuse, id. at Vi6:

The record before us discloses that the beatings employed by defendants are dis-
proportionate to the offenses for which they are used, and do not measure up to
contemporary standards of decency in our contemporary society.

There is nothing in the record to show that a less severe punishment would not have
accomplished the disciplinary aim. And it is likely that the beatings have aroused
animosity toward the School and substantially frustrated its rehabilitative purpose.
We find in the record before us, to support our holding, general considerations similar
to those the court in Jackson foundto be relevant: (1) corporal punishment is easily
subject to abuse in the hang of the sadistic and unscrupulous, and control of the
punishment is inadequate; (2) formalized f4,bool procedures governing the infliction of
the corporal punishment are at a minimum; (1) the infliction of such severe punishment
frustrates correctional and rehabilitative goals: and (4) the current sociological
trend is toward the elimination of all corpora punishment in all correctional insti-
tutions.

In the ease referred to by the Court, Jackson v. Bishop, 404 F.2d 571 (8th Cir. 1968), the

eighth circuit held that the use of the strap in the penitentiaries of Arkansas is "cruel and

unusual" punishment. The Associate Justice Blackmun stated for the Court, id. at 579-80:

Our reasons for this conclusion include the following: (I) 1e are not convinced that
any rule or regulation as to the use of the strap, however seriously or sincerely con-
ceived and drawn, will successfully prevent abuse. lbe present record discloses
misinterpretation and obvious overnarrow interpretation even of the newly adopted January
1966 rules. (2) Rules in this area seem often to go unobserved. Despite -the January 1966
requirement that no inmate was to inflict punishment on another, the record is replete
with instances where this very thing took place. (3) Regulations are easily circumvented.
Although it was a longstanding requirement that a whipping was to be administered only
when the prisoner was fully clothed, this record discloses instances of whippings upon
the bare buttocks, and with consequent injury. (4) Corporal punishment is easily subject
to abuse in the hands of the sadistic and the unscrupulous. (5) Where power to punish
is granted to oersons in lower levels of administrative authority, there is an inherent
and natural difficulty in enforcing the limitations of that power. (6) There can be no
argument that excessive whipping or an inappropriate manner of whipping or too great
frequency of whipping or the use of studded or overlong straps all constitute cruel
and unusual punishment. But if whipping were to be authorized, how does one, or any
court, ascertain the point which would distinguish the permissible from that which is
cruel and unusual? (7) Corporal punishment generates hate toward the keepers who
punish and toward the system which permits it. It is degrading to the punisher and to
the punished alike. It frustrates correctional and rehabilitative goals. This record
cries out vith testimony to this effect from the expert penologists, from the inmates
and from their keepers. (8) Whipping creates other penological problems and nakes
adjustment to society more difficult. (9) Public opinion is obviously adverse. Counsel
concede that only two states still permit .one use of the strap. Thus almost uniformly
has it been abolished. It has been expressly outlawed by statute in a number of states.
See for example, N.D. Cent. SI2-47-26 (1960); S.D. Code Sec. 13, 4715 (1939). And 48
states, including Arkansas, have constitutional provisions against cruel and unusual
punishment. Ark. Const. art. 2 Sec. 9. '

We are not convinced contrarily by any suggestion that the State needs this tool for
disciplinary purposes and is too.paor to provide other accepted means of prisoner regu-
lation. Humane considerations and constitutional requirements are not, in this day, to
be measured or limited by dollar considerations or by the thickness of the prisoner's
clothing.

To say school children have been beaten traditionally is not to justify Jr. The eight cir-

cuit has declared, id. at 580:
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We choose to draw no significant distinction between the word 'cruel' and the word
'unusual' in the Eighth Amendnent. . . . We would not wish to place ourselves in the

position of condoning punishment which is shown to be only 'cruel' but not 'unusual'

or vice versa.

Both Jackson v. Bishop and Nelson v. Herne were cited by the eighth circuit in Bramlet v.

Wilson, 495 F.2d 714, 717 (8th Cir. 1974) where the appellate court reversed the district court

which had dismissed a corporal punishment complaint. The court held that the complaint started a

cause of action because "corporal punishnent in see circumstances might constitute cruel and

unusual punishment." Id. See also cases cited at p. 330, infra.

The precise flaws which federal courts have pinpointed as grounds for rejecting the case of

corporal punishment as a disciplinary tool in juvenile correctional hones, Nelson v. Herne, 491

F-2d 352 (7th Cir. 1974) and adult penal institutions, Jackson v. Bishop, 404 F.2d 571 (8th Cir.

1968) undermine the logic of using corporal punishment in public school settings as well -- it is

unnecessary, dysfunctional, and subject to abuse.

European nations have long found satisfactory alternative methods. Poland abolished corporal

punishment in 1783, apparently inspired by John Locke's "Some Thoughts on Education." Other Euro-

pean nations to follow suit include the Netherlands (1850), France (1887),. Finland (1890), Sweden

(1958), and Denmark (1968) as well as the U.S.S.R. and all other Communist bloc countries. Yet

only two states, New Jersey and Massachusetts, so far have followed suit despite the wide range of

alternative disciplinary measures available. These include warnings, additional assignments of

schoolwork, physical work such as cleaning up classrooms, denial of privileges, temporary isola-

tion, requests to parents to discipline the child, suspension and, finally, expulsion from the

school. See letters to Paul Weckstein, Center for Law and Education, on the abolition of cor-

poral punishment in various school systems. (Clearinghouse No. 16,201).

Corporal punishment is not only unnecessary; in the vast majority of cases, corporal punish-

ment has been found to be either unrelated to or injurious to learning. As Ruth Newman, a

Washington, D.C. area child psychologist and prosecution witness in Nahanes v. Hall, Civil No. 304-

73=R (E.D. Va., May 16, 1974), testified, a child doesn't learn through the seat of his pants so

paddling doesn't help.

Finally, the inability to prevent an abuse of the system referred to by the Jackson court,

Jackson v. Bishop, 404 F.2d 571079 (8th Cir. 1968) and the Nelson court, Nelson v. Heyne, 491 F.2d

352, 356 (7th Cir. 1974) plagues the disciplinarian in the public school as well. In Ingraham v.

Wright, 498 F.2d 248, 255 (5th Cir. 1974) the circuit court observed, as the district court recog-

nized, that the evidence revealed a rather widespread failure to adhere to School Board policy

regarding corporal punishment.

The Ingraham court also remarked, 498 F.2d 248, n.26 at 262:

The problems of control suggested in Jackson must also exist to some extent in the

schools, although perhaps to a lesser degree. It is for this reason that we are

especially concerned with the actual administration of corporal punishment in the Dade

County schools. If we found that adequate controls did not exist, or could not be

established, we would be forced to consider adopting the remedy used in Jackson,

namely an injunction against any use of corporal punishment. That result must ensue

if controls prove inadequate. It has been cogently argued that a total ban on this

punishment is the only effective control. [Citing arguments of J. KOZOL, DEATH AT AN

EARLY AGE, at 16-17 (1967) and Corporal Punishment in the Public Schools, 6 HARV. CIV.

RIGHTS -CIV. LIB. L.REV. 585).
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However, the developing federal view seems to find a violation of the eighth amendment only
where the punishment is excessive. E.g., Ware v. Estes, 328 F.Supp. 657, 658 (.D. Tex. 1971),
aff'd, 458 F.2d 1360 (5th Cir. 1972) (finding at least one student had been knocked unconscious);
3raalet v. Wilson, 495 F.2d 714 (8th Cir. 1974) (reversing a district court's dismissal of a
complaint that alleged excessive punishment). In Baker v. Owen, the three-judge district court
also held that on the facts before it (two licks administered with a stick not much bigger than
a rule, leaving a few bruises), there was no violation of the eighth amendment. The court ob-
served that there would be a violation were there evidence of a more severe beating and used as
examples the punishment administered in Ingraham v. Wright and Nelson v. Heyne. 395 F.Supp. at
303, aff'd without comment and on other grounds, 96 S.Ct. 210 (1975). See explanation p. 327 supra.

EQCAL PROTECTION

In special circumstances, it is conceivable that an equal-protiction argument night be made
in these cases. It is sometimes possible to show that other people, including other youth, are
protected from corporal punirhment. However, the court in Gonyaw v. Gray, 361 F.Supp. 366 (D.Vt.
1973) at 368-69, after considering the lack of protection afforded public school children in
Vermont, compared to that granted inmates of juvenile correction facilities, found that they were
not similarly located and thus students could not raise an equal protection claim. Since school
discipline shares the aim of discipline at juvenile correctional institutions, "training our
children to be good citizens -- to be better citizens," id. at 369, and also since corporal

punishment in the schools has been shown to be just as unnecessary, possibly counterproductive and

subject to abuse as at correctional institutions, it seems a travesty of justice to force a child
to become a criminal to protect his or her constitutional rights. As the Supreme Court of

Indiana declared as long ago as 1853, in Cooper v. McJunkin, 4 Ind. 290, 291, 293:

The public seems to cling to the despotism in the government of schools which has been
discarded everywhere else. . . .

. The husband can no longer moderately chastise his wife; nor . . . the master
his servant or apprentice. Even the degrading cruelties of the naval service have
been arrested. Why the person of the schoolboy . . . should be less sacred in the eye
of the law than that of the apprentice or the sailor, is not easily explained.

THE RIGHT TO DUE PROCESS

Courts which. have rejected the arguments that corporal punishment per se or as administered

is unconstitutional have still insisted on certain procedural safeguards before imposing such se-

rious discipline on a student. See taker v. Owen; Mahanes v. Hall, Civil No. 304-73-R (E.D.

Va. May 16, 1974). Also see generally this manual section IV, at 220-21 (Procedural Due Process).

School boards have typically complained that to turn their disciplinary procedures into a

full scale judicial proceding would destroy the efficacy of school administration. However, as
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the Supreme Court stated in Uolff v. McDonnell, 418 U.S. 539, 555-57 (1974) (holding that a dis-

ciplinary sanction involving loss of a prisoner's "good-time" violated due process):

But though his rights =ay be diminished by the needs and exigencies of the Institu-
tional environment, a prisoner is not wholly stripped of constitutional protections
when he is imprisoned for a crime. There is no iron curtain drawn between the consti-
tution and the prisons of this country. . . .

. . . (Me prisoner's interest has real substance and is sufficiently embraced
within Fourteenth Anendment "liberty" to entitle him to those minimum procedures
appropriate under the circumstances and required by the Due Process Clause to insure
that the state-created right is not arbitrarily abrogated.

The court in Mahanes v. Hall, Civil Bo. 304-73-R (E.D. Va., May lb, 1974) also tore down

"the iron curtain" which has heretofore hung between the Constitution and the students of this

country in the matter of corporal punishment in ruling young Tinothy Mahane's constitutional right

to due process was violated by the lack of notice of punishment or a right to question the deci-

sion to administer it. (As reported in Richmond News Leader, May 17, 1974).

The court arrived at a similar conclusion in Baker v. Oven, saying it should first be ascer-

tained that the student understood the rule which was violated, and shall receive an informal

hearing. See generally, the appendix on the minimally acceptable proceedings consistent with due

process following this note.

As the court in Baker v. Owen said, 395 F.Supp. at 302:

. . . it seems uncontrovertible that the child has a legitimate interest in avoid -.,
ing unnecessary or arbitrary infliction of a punishment that probably would be
completely disallowed as to an adult.

Jane Samuels and P.M. Lines
Center for Law and Education
July'30, 1975
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Appendix A to Part V(C):

Some Safeguards Which Provide Minimal

Due Process in Corporal Punishment Cases

In ware v. Estes, 328 F.Supp. 657 (N.D. Tex. 1971), aff'd, 458 F.2d 1360 (5th Cir. 1972), cert.

denied, 409 U.S. 1027, the formal policy of the Dallas Independent School District required that

before a teacher could subject a pupil to corporal punishment the case was to be examined by a Pupil

Personnel Committee. When that committee made a determination that under the particulars facts and

circumstances presented to them corporal punishment was to be administered by the teacher it could

only be done in the presence of an adult witness after receiving written permission from the child's

parents. Id. at 658.

In Glaser v. Marietta, 351 F.Supp. 555, 556 (w.D. Pa. 1972), the court approved the follow-

ing regulations regarding the use of corporal punishment in the Northgate School District:

Corporal punishment must be regarded as a last resort and may be employed only in
cases where other means of seeking cooperation from a student have failed. The Bellevue

School"Board requires that, if it appears that corporal punishment is likely to become
necessary, the teacher must confer with the principal or assistant principal. The prin-

cipal and the teacher must be in agreement on the necessity of corporal punishment, and
it is the principal's responsibility to designate time, place, and the person to adminis-

ter said punishment. In any case, the pupil should understand clearly the seriousness
of the offense and the reasons for his punishment; however, care should be taken that
the period of time between the offense and the punishment is not- so long as to cause

undue anxiety to the pupil. The punishment must be administered in kindness in the
presence of another adult and at a time and under conditions not calculated to hold
the child up to ridicule or shame.

In administering corporal punishment, the teacher and principal must not use any
instrument which will produce physical injury to the child and no part of the body

above the'waist or,,pelow the knees may be struck.

Corporal punishment should never be administered to a child whom school personnel
note to be under psychological or physical treatment, without a conference with the

psychologist or physician.

In Sims v. Board of Educ., 329 F.Supp. 678 (D. N.Hex. 1971) the policy of the Board was set

forth as follows in the Teachers' Handbook of Independent School District No. 22, id. at 680.

The most advanced educational theory opposes corporal punishment in the school. By
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and large, the administration of our schools supports this theory. However, it must be
recognized that situations arise which can be considered exceptions to the rule. Uhen
other means have repeatedly failed, it may be necessary for the school authorities to
administer a "spanking" to come recalcitrant pupil. When this is necessary, the punish-
ment shall be administered by the school principal or if administered by the teacher,
It should be witnessed by the principal or his designated representative in his absence.

The court found the complaint failed to state a cause of action. Id. at 690.

In taker v. Oven, 395 F.Supp. 294 (M.D. N.C. 1975),aff'd without comment, 96 S:Ct. 210
(1975), the court held initially that the use of corporal punishment must he approved,

not in each individual instance, but in principle,l'y the principal before it may be used in a

particular school. It then set forth the following rule 5, id. at 302-03:

. . . First, except for those acts of misconduct which are so anti-social or dis-
ruptive in nature as to shock the conscience, corporal punishment may never be
used unlesi the student was informed beforehand that specific misbehavior could
occasion its use, and, subject to this exception, it should never be employed as
a first line of punishment for misbehavior. The requirements of an announced
possibility of corporal punishment and an attempt to modify behavior by some other
means -- keeping after school,assigning extra work, or some other punishment --
will insure that the child has clear notice that certain behavior subjects him to
physical punishment. Second, a teacher or principal must punish corporally in the
presence of a second school official (teacher.or principal), who must be informed
beforehand, and in the student's presence of the-reason for the-punishment: The stu-
dent-need not be afforded a formal opportunity to present his side to the second
official; the requirement is intended only to allow a student to protest spontaneous-
ly, an egregiously arbitrary or contrived application of punishment. And finally,
an official who has administered such punishment must provide the child's parent,
upon request, a written explanation of his reasons and the name of the 'second official
who was present.

Finally, following the Court's decision in Ingraham v. Wright, 498 F.2d 248 (5th Cir. 1974).

the following rules were promulgated by Florida's attorney-general:

1. A student must know and understand the rule under which he is
authorities-must tell the student before he is punished precisely
merits-punishment.

2. --If"the student concedes he has engaged in misconduct, it must
corporal punishment should be administered and the details of its
decisions should be made by someone who was not directly involved
surrounding the alleged misconduct.

to be punished. School
what he has done which

then be determined if
administration. Those
in the circumstances

3. If the student concedes that he has engaged in certain conduct, but claims he did not
know it was prohibited, school authorities, should proceed with caution. Inquiry should
be made to determine if the student knew or should have known that his conduct violated
school policies. To aid in this determination, written rulesof conduct should be pub-
lished and distributed within the school system.'

4. If the student claims he is innocent, school officials should make sufficient inquir-
ies to determine guilt beyond a reasonable doubt. This means that witnesses should be
questioned and students given the cpportunity to call their own witnesses. The student
should be afforded the right to respond to witnesses against him and in some cases he
should be accorded the opportunity to question adverse witnesses.
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5. Alternative measures which range from parent and student conferences, and the use
of guidance counselors and psychologists, to suspension and expulsion should also be
considered with the age of the student and the possible risk of physical and psycholo-
gical damage before a student is corporally punished.

6. Corporal punishment should never be administered to a student who school personnel
know or have reason to believe is under psychological or medical treatment unless there
has been a pre-conference with the school psychologist or the physician.

7. Punishment should be administered "posteriorly" and under no circumstances shall a
student be struck about the head, shoulders, hands, etc.

8. Elementary school children may be struck in a maximum of five strokes and junior
and senior high school students a maximum of seven strokes with an instrument calculated
to eliminate possible physical injury.

Opinion No.074-256A, Nov. 14, 1974, Clearinghouse No. 14,039

335



Appendix B:

CASE

Recent Corporal Punishment Cases

PLAINTIFF'S CLAIM
CORPORAL EXCESSIVE PROCEDURAL
PUNISHMENT UNREASONABLE DUE
ILLEGAL CRUEL OR PROCESS
PER SE UNUSUAL AS VIOLATED

ADMINISTERED

Gonyaw v. Gray, 361 F.Supp.366(D.Vt.1973)

Roberts v. Way, Civil No.74-302 (D.Vt.)

Sins v. Vain, 388 F.Supp. 543(S.D.Ohio 1974)

Ortega v. Guadalupe Union Sch.Dist., Civil
No. SM 12821 (Cal. Super. Ct., June 4, 1973)
(Clearinghouse No. 14,457)

Wynn v. Nix, Civil No. 74-1566A (N.D.Ga.,
filed Aug. 5, 1974),

Dixon v. Youngstown City Bd. of Educ., Civil
No. C 73-1188Y (N.D.Ohio, Nov. 14, 1973)

(Clearinghouse No. 12,441)(dismissal of three
judge action, July, 1975)

Horvath v. Reeves, Civil No. 73-923774 (Ohio
C.P.Cayuhoga County,Dec-.17, 1973)(Clearing-
house No. 14,778)1

.Baker v. Owen, 395 F.Supp. 294 (M.D.N.C.),
aff'd without comment, 96 S.Ct. 210 (1975)

Ware v. Estes, 328 F.Supp. 657 (N.D.Tex. 1971)
aff'd, 458 F.2d 1360 (5th Cir.) cert. denied,
409 U.S. 1027 (1972)

Sins v. Board of Educ. of Ind. Sch. Dist. No.22,
329 F.Supp. 678 (D.N.M. 1971)

Glaser v. Marietta, 351 F.Supp. 555(W.D.Pa.1972)

Mahanes v. Hall, Civil No. 304-73-R (E.D. Va.,
May 16, 1974)

Bramlet v. Wilson, 495 F.2d 714 (8th Cir.
1974Y (reversal and remand)

Jackson y. Redmond, Civil No.75-C-461(N.D.I11.,

Feb.11, 1975)(Clearinghouse No. 14,611)

Fiske v. Board of Educ. of Los Angeles, Civil
No. C 22276 (Cal.Super.Ct., Feb. 7, 1972)

Ingraham v. Wright, 498 F.2d 248 (5th Cir.)
rehearing en banc ordered, 504 F.2d 1379(1974)

PARENT'S
RIGHTS
VIOLATED

rejected

rejected

pending pending

pending pending

pending pending

rejected rejected

rejected

rejected rejected

rejected

rejected

rejected

pending pending pending

pending

pending

rejected

pending

pending

pending

pending2

pending

pending

pending pending

pending pending

sustained rejected

rejected

rejected

rejected sustained

sustained sustained

pending pending

pending

pending

rejected3 pending

1. Also raises equal protection and other claims.
2. Cruel and unusual and violative of substantive due process--for entire school--established

prima'facie.

3. Some procedural rights recognized but found protected by school policy here.
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V(D)

Other Unacceptable Punishments:

Grade Reduction and Loss of Financial Aid

The Center for Law and Education believes that not only should corporal punishment be banned

from the school system for the reasons outlined in Part -V(C), supra, but also that grade reductions

and suspension or elimination of financial aid are also inappropriate disciplinary measures. Both

techniques have recently been successfully challenged in court. An attack on grade reduction may be

premised on a due process requirement, and ultra vires theory, or state or federal law requiring

accurate reporting of grades. Successful litigation of the financial aid suspension issue has

basically depended on the overbreadth and vagueness doctrines, although there is now a case which

argues that termination of financial aid may not indirectly exclude an indigent from school for

reasons which would not be constitutionally sufficient for a direct exclusion.

GRADE REDUCTION

Courts have been traditionally reluctant to grant judicial review to academic grades sus

grades.

ffln matters of scholarship, the school authorities are uniquely qualified by

training and experience to judge the qualifications of a student, and efficiency

of Instruction depends in no small degree upon the school faculty's freedom from

interference from other non-educational tribunals. It is only when the school

authorities abuse this discretion that a court may interfere with their decision

to dismiss a student.

Connelly v. University of Vet/norm, 244 F.Supp. 156, 160 (D.Vt. 1965) .

Accord: Depperman v. University of Kentucky, 371 F.Supp. 73 (E.D. Ky. 1974); Brookins v. Bonnell,

362 F.Supp. 379 (E.D. Pa. 1973);-Wong v. Regents of the Univ. of California, 15 Cal. App. 3rd 823,

93 Cal. Rptr. 502 (1971); Militana v. University of Miami, 236 So.2d 162 (Fla. 1970); Cieboth v.

O'Connell, 236 So.2d 470 (Fla. 1970); Mustell v. Rose, 282 Ala. 358, 211 So.2d 489 (1968); Foley,

v. Benedict, 122 Tex. 193, 55 S.W.2d 805 (1932); West v. Board of Trustees of Miami Univ., 41 Ohio

App. 367, 181 N.E. 144 (1931); Barnard v. Inhabitants of Shelbourne, 222 Mass. 76, 109 N.E. 818

(1915); Gleason v. University of Minnesota, 104 Minn. 359, 116 N.W. 650 (1908); Miller v. Dailey,

136 Cal. 212, 68 P. 1029 (1902).
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ah,..Ne of discretion may be found whore school authorities have acted in bad faith, at-
or 1-:;e bur.1en proof is on tl.e student. ;:reenhill v. Bailey, 178 F.Supp.

'132, tS.h. to wt r.o74*; 44,.p,-r v. Burton. 113 F.2d 843 (10th Cir. 1975). As late as 1969, one

luthoritv observed no :student had successfully met that burden. Wright, Constitution on Cannes,

22 VAND. L. REV. 1027, 1069 (1969). However, recently courts have expressed judicial concern about

disciplinary action disguised as academic evaluation. See the discussion in Luckacs v. The Curators

of Univ. of Missouri, Civil No. 74 CV 109-C (W.D.Mo., Jul. 23, 1974) (Clearinghouse No. 15,370)

in which the judge, who dismissed the suit, implied that the presence of the certain facts would

result in a finding for the plaintiff. The judge dismissed for the following reasons:

There is no evidence in this record which discloses that the action taken by the
Promotions and Advisory Committee was for disciplinary purposes. Although "academic"
performance in Medical School at the University of Missouri-Columbia involves con-
siderations of "attitude," there is no evidence that judgment of the propriety of
defendants' "attitude" in arriving at his academic grade was based on his exercise of
rights guaranteed by the Constitution, or that the dismissal of the plaintiff on
academic grounds was a disguised disciplinary action.

There is no evidence in this case, that plaintiff was assigned course grades which
were in any way arbitrary, or that the defendants' performance was evaluated in a manner
different from that employed in evaluation of the other students at the University of
Missouri-Columbia Medical School. And, plaintiff has adduced no evidence which would
tend to establish that he was discriminated against on a constitutionally impermissible
basis. In summary, plaintiff has adduced no evidence which would establish that the
system of performance evaluation employed by the Medical School was applied to him in
a tanner which would give rise to a claim that his rights as guaranteed by the Consti-
tution were violated.

Where the student can prove that the academic sanction was to discipline the student for con-

stitutionally protected behavior, the requisite bad faith is present and the student should prevail.

For example, a case has held that a school may not deny a diploma as punishment for exercising a

constitutional right. In Spence v. Bailey, 465 F.2d 797 (6th Cir. 1972), the court found that re-

fusing to graduate a student because of his refusal to take a required R.O.T.C. training course (the

mandatory alternative to one year of physical education which his school did not provide to males)

transgressed his freedom of belief as a conscientious objector. But see Sapp v. Renfroe, 372

F.Supp. 1193 (N.D.Ga. 1974), aff'd, 511 F.2d (5th Cir. 1975) (requirement upheld where student's

objection was based solely on personal repugnance to killing, not religious beliefs). Cf. Long v.

Zopp, 4/6 F.2d ISO (1973) (awards earned in academics or athletics cannot be used to enforce com-

pliance with unconstitutional hair length code).

What of the student who is being disciplined for actions that were not exercises of constitu-

tional rights? A California case relying on state law, Coats v. Governing Bd. of Cloverdale Unified

Sch. Dist., Civil No. 80029 (Cal. Super. Ct., Jan., 1975) (Clearinghouse No. 14,462) involved a

student who refused to run a lap around his high school gymnasium and, as a result, was given a

failing grade which prevented his graduation. The plaintiff argued that the Governing Board lacked

the authority under the California Educational Code to permanently exclude a student frog a course

of instruction and that the sanction as applied to physical education was directly contrary to the

legislature's manifested concern that each student demonstrate proficiency in physical education.

(Plaintiff's Brief at 4.) He further argued that since in California, education is a fundamental

e
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'`1,-4t. !t;iti;1, tiam;11,W, , ,70` intere.F.r. 1,;ince tilt! plaintiff h.*d satisfied All

reluire-v%ts .j 4 A.1!ill.J.V:TN to 70nrinUe tLin4 physi:al education it is un-

like:: !ha the ,tAt..- ould bi.e at ..n tbe ordi;:Jry test, requiring only a rational basis. Altar

he-Jria,- the 4r4w-ent. the wart iswied 4 a.and.!-,is $tating that the Hoard had "acted in ecess of

-it/tutor. ltloricy and /or violated the petitioner's constitutional rights." Id.

A recent grade reduction case, Dorsey v. Sale, 521 S.W.2d 76 (lly.App.Ct. 1975), involved a

student whose grades were reduced automatically by regulations authorizing this as additional

punishment for onezcsed absences caused by the student's suspension from classes. The student's

grades were reduced by five percentage points for each of the four days he was suspended, resulting

in a reduction of one 1,-tter in three of five courses. The Court held that such action was ultra

vires, as the state statute under which the student was suspended specified permissible punishment

and, in effect, pre-empted the right of school officials to impose additional punishment. Also sec

cenerall, this manual, Part II, supra, on the, ultra wires doctrine.

-
It is sometimes difficult to separate academic and disciplinary considerations in obtaining

judicial review. Teachers may unconsciously, discount the grades of those students they identify as

disciplinary problemS. See e.r,. Dawson v. Hillsborough County, Fla. Sch. Bd., 322 F.Supp. 286, 302

(M.D.Fla. 1971) (long-haired students do better on uniformly administered machine-graded tests than

they do in classrooms in which their violation of the hair code may affect their grades) (dictum).

If a student is failed out of school and alleges that it was for reasons other than quality of

academic work, the court should order a hearing into the matter. Brooking v. Bonnell, 362 F.Supp.

379 (E.D.Pa. 1973) (nursing student entitled to preliminary injunction where she was allegedly ex-,

pelled. for a failure to submit a personal medical record, failure to report prior attendance at a

hospital school of nursing and submit a transcript thereorand failure to attend class regularly).

In such cases the student should be accorded full procedural due process. See also Gasper v.

Burton, 513 F.2d 843 (10th Cir. 1975) citing Coss v. -Lopez, 94..S.Ct. 729 (1975), discussed in

Part IV, at p. 222 !impra. See also ideckstein, 20 INEQUALITY IN ED IC. 47 (July, 1975).

Another argument nay be made under any state law that requires accurate reporting of grades or

pupil's progress.

Similarly, a student might challenge the grades as "inaccurate, misleading or otherwise inap-

propriate data" in'the student's education record within the meaning of the Family Educational

Rights and Privacy Act ("the Buckley Amendment").

Section-438(a) (2) of the Buckley Amendment provides an opportunity ". , . to challenge the

content of such student's education records, in order to insure that the records are not inaccurate,

misleading or otherwise in violation of the privacy or other rights of students . . . ." However,

in a joint statement, the sponsors (Senators Buckley and Pell) assured Congress that this section is

not to be used as a means of contesting grades which the student and parent think should be higher.

It could, nonetheless, be argued that a student does not question the authority of teachers or

schools to evaluate performance when he or she challenges the assumed authority to make academic
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grades inaccurate or misleading by introducing inappropriate disciplinary considerations Into the

grading process. A failing grade in math Is inaccurate or misleading to parents, colleges, em-

ployers and others if the student In face did satisfactory work in the subject but was disruptive

in class. See also Weckstein, "Access to Students' Public School Files," Center for Law and Educa-

tion (1973).

-

LOSS OF FINANCIAL AID

Whet?, a disciplinary sanction involves the loss of financial aid, an indigent student will

then be prevented from further attendance at the school.- A pending case on thiipoint is Manwell

?v..Wood, Civil No. 7374262-G (D.Mass. filed Dec. 20, 1973). This case presents the issue of

whether a public university may indirectly exclude an indigent student--through the termination of

his financial support--for reasons that would not support exclusion if undertaken directly. The

plaintiff was a graduate student at the University of Massachusetts, but was forced to suspend his

studies for one year when his teaching assistantship was terminated. Thereafter, when he sought to

resume his studies, his application for readmission was denied. After the University flatly re-

fused to negotiate-el his readmission, he filed suit, claiming that n failure to renew financial

assistance, which operated to exclude him from the opportunity to continue his education, cannot

be effectuated without due process. He also contended that even if it is permissible to terminate

his financial support, a decision barring him from continuing his studies constitutes an exclusion

from school which must be attended by due process. The case, when decided, will be the first to

directly deal with indirect exclusion through termination of financial aid for reasons which would

nor support his direct exclusion.

Ocher decisions lend some support to students. The court in Green:v. Dumke, 480 F.2d 624 (9th

Cir. 1973) found that a fist -fight at a campus-wide meeting and a subsequent-battery conviction

were not sufficient to deny the student federal financial aid, as required by federal law, where

the student committed a crime of a "serious nature" intended to disrupt the work of the institu-

tion. The Court interpreted the Act as not directed towards those exercising first or fifth amend-

ment rights or those who were guilty of "student pranks" even if the pranks also constituted a

crime involving force. Id. at 630. Another attack on these laws can be made under the vagueness

doctrine. Rasche v. Board of Trustees, 353 F.Supp. 973 (N.D.111..1972) (same federal law as Green

v. Dumke); Undergraduate Student Ass'n v. Peltason, 367 F.Supp. 1055 (N.D.I11. 1973) (state laW

similar to above); Corporation of Haverford Col. v. Reeher, 329 F.Supp. 1196 (E.D.Pa. 1971) (same).
0

The Court in Haverford College observed, id. at 1203;

The loss of financial aid may have an even more drastic effect than expulsion or
suspension, and its deterrent effect on students must be as great as ;hat of many
criminal statutes.

The Court alsq noted that ineligibility for financial aid may mean the end of a college career for

some students. Id. at 1207.

Jane Samuels
Center for Law and Education
AugUst 15, 1975
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V(E)

Behavior Modification Through Drugs:

A Legal Approach to an Ethical Problem

The use of drugs to modify delinquent behavior of school-children moved out of the pages of

Orwell's 1914 and on to the front page of the Washington Post in June, 1970. The Post reported

that between five and ten percent of elementiiy school pupils in Omaha, Nebraska-mere being given

stimulants in an attempt to modify their classroom behavior. Washington Post, June 29, 1970, p.1.

Although that story was later revealed to be an overstatement of the situation in Omaha, a Con-
,

gressional report estimated that nationally between 150,000 and 300,000 children diagnosed as suf-

fering from a behavioral disorder known as hyperkinesis or minimal brain dysfunction (gBD) were

being drugged in the name of education. Hearings on Federal Involvement in the Use of behavior

Modification Drugs on Grammar School Children before the Subcommittee on the light to Privacy of the

House Committee on Government Operations,-?1st Cong., 2nd Sess. 1 at 16 (1970). -

The first half of this note discusses hyperkinesis in general-terms, suggesting some of the

problems in the diagnosis and treatment of this- syndrome. The second half focuses on'protecting a

juvenile's right to be free from undesired/undesirable meditation under the penumbra theory of

privacy, the equal protection clause and the due process clause of the constitution.

Reprinted with permission from the publishers of the Free
Valley Advocate, a weekly paper located in western Mass-
achusetts. The schoolroom depicted is an example of one

where drugs are not administered to children.
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ERKINESIS: A CE NE".AL INSDODEC710:1

Approximately three ro ten percent of all grammar school children in every soeioevonomze group

display some symptoms of hyperkinesis. Pearines. sumra at 10. These symptoms fall roughly into

two categories: increase of wrposeless activity and impaired span of focused attention. Para-

doxically; some doctors believe that the use of stimulants on hyperkinetic children calms them down

and focuses their attention. Generally the research on effects of stimulants is mixed. See Green-

spoon and Singer, Amnhetanines in the Treatment of Hvnerkinetic children 43 HARV. EDVC. REV. 515
(1973). However, the symptoms of hyperkinesis, such as fidgeting and daydreaming are also speptoss

of many other childhood problems. The child may al:o be suffering frog hunger, physiological prob-
!cz-; such as bearing or visual disorders, retardation, psychological problems unrelated to hyper-

kinesis or simple boredom.

A diagnosis of hyperkinesis should not be made without a full battery of tests including

several I.Q. tests, both verbal and nonverbal, tests of achievement and perception, as well as a

full neurological examination including extensive surveys of the child's motor development and a

complete physical examination with the taking of a medical and family history. Even then

. . . JNio battery of tests has been adequately standardized in insuring discrimination of
[hyperkinetic] patients from those suffering only from psychogenic or cultural deficits.

C.K. Connors, The Syndrome of $0.inimal grain Dysfunction, Pediatric Clinics of No. America, No.25

at 750 (1967).

The stimulant drug itself is used as a conclusive diagnostic tool. If the child does not

respond favorably to stimulants, he or she is no longer considered hyperkinetic; if behavior im-
.

proves, the treatment continues. About one-third to one-half of the children tentatively diagnosed

as hyperkinetic may be forced to take the drug only to discover they do not benefit from it. Even

the improved behavior of those who do respond to treatment may not be'wholly due to the medication.

As Dr. Serena Stier has pointed out, some hyperkinetic children improve when taking a drug,

including a placebo. W. Wells, Drug Control of School Children: The Child's Right to Choose,

46 S. CAL. L. REV. 585, 591 (1973). in addition to the placebo effect, there is the problem of

estimating observer bias. One parent testified before a congressional committee that he told the

child's teacher that a-doctor had prescribed a stimulant for his supposedly hyperkinetic child, but

did not add that the child was not in fact taking then; the teacher soon reported a marked improve-

ment in the child's behavior. Hearings, supra at 343.

There may also be harmful side effects. Ritalin, one of the most frequently prescribed stimu-

lants, not only can aggravate a patient's preexisting characteristics of marked anxiety, tension and

agitation, but can sometimes cause nausea, dizziness, palpitations, skin rash, blood pressure and

pulse changes, angina and cardiac arrhythmia. Med. World News, Jan. 15, 1971. Also, loss of

appetite with an associated weight loss and insomnia appear in twelve to fourteen percent of those

treated. Furthermore, there have been no long range studies on possible accumulation of toxic

materials in the'hyperkinetic child. 'Ana in the short run no chronic toxicity has appeared in

studies, W. Wells, at 596, a recent study has hintea long term amphetamine use can cause death

within five years for those suffering from an untreated blood disorder called necrotizing angillus.

-344

)



Even if such drugs are shown not to be p*:ysically addictive or harmful, the child raw still

dcielop an injurious psycholegical depenie=y. Stories are reported if children who call the

Ritalin pills "magic pills" becauz,e of in.reased popularity with teachers and schoolrates after

taking them. Wells, T.1. 7,4'/.

Even more harmful, however, is the effect the medication nay have on the child's perception of

reality. If the child is subjected only to the standard classroom controls, he is left mentally

free to experience events in their totality, learning from the= and strengthening his own mental

controls. Several studies of children who had received amphetamines show that although the more

pronounced manifestations of restlessness were diminished, attentional handicaps persisted. Green-

spoon and Singer, Ammhetamines in the Treatment -.of Hyperkinetic Children, 43 MARV. EDI:C. REV. 515,

528-34 (1973). These learning diabilities can be overcome or mitigated through such alternative

methods as special learning classes, systematic rewarding of desirable behavior and censeling.

Finally, there is the fear that "there is a very great temptation to diagnose the bored but

bright child as hyperactive Ihyperkinetich prescribe drugs, and thus deny him full learning during

his most creative years." Hearings, at 3, no.2. As noted educator John Holt said, the "learn-

ing malady called hyperkinests," id. at 33, is really a child's attenpt to learn from his environ-

ment, id:

We consider it a disease because it makes it difficult to run our schools as we do,
like maximum security prisons, for the comfort and convenience of the teachers and
administrators who work in them. The energy of children is "bad" because it is a
nuisance to the exhausted and overburdened adults who do not want to or know how to
and are not able to keep up with it. Id.

FREEDOM FROM INDISCRIMINATE MEDICATIC6
SOME LEGAL THEORIES

There is very little case law involving, challenges to school officials' authority to administer

drugs to children. In cases involving comparable problems, the courts have found a right of juven-

iles to "freedom from indiscriminate, unsupervised, unnecessary or excessive medication, particular-

ly psychotropic medication." Morales v. Turman, 383 F.Supp. 53, 105 (E.D.Tex. 1974) (civil action

concerning both the adjudicatory and post-adjudicatory status of the juvenile justice system in

Texas). See also Nelson v. Heyne, 491 F.2d 352, 357 (7th Cir. 1974) (juvenile offenders); Welsch v.

Likins, 373 F.Supp. 487 (D.Minn. 1974) (mental retardates); Accord Wyatt v. Stickney, 344 F.Supp.

387 (M.D.Ala. 1972) (mental retardates). The Morales line of cases is based on a riiht to be free

from indiscriminate medication derived from the prohibition against cruel and unusual punishment in

the eighth amendment. The right to be free of medication may also be based on a right to privacy,

as discussed in this note, and the equal protection clause, also discussed below. If the court

fails to accept these arguments, it must nonetheless recognize due process rights of students and

insist on certain minimal procedures to safeguard those rights.

The clearest statement of a student's right to privacy is made by the court in Merriken v.
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Cressnan, 364 F.Supp. 913 (E.D.Pa. 1973) which uphold a student's right to refuse to take a person-

ality test designed to reveal potential drug abusers, id. at 918:

The fact that the students are juveniles does not in any way invalidate their right
to assert their Constitutional right to privacy. . . . This court would add that the
right to privacy is on an equal or possibly acre elevated pedestal than some other
individual Constitutional rights and should be treated with as much deference as free
speech.

While the Constitution does not explicitly mention the right of privacy, the Supreme Court has

recognized such a right as far back as Union Pacific R. Co. v. Botsford, 141 U.S. 250, 251 (1891).

The court more recently observed:

Our whole constitutional heritage rebels at the thought of giving government the power
to control men's minds. .

. . Ubatever the power of the state to control public dissemination of ideas inimical
to the public morality, it cannot constitutionally premise legislation on the desirability
of controlling a person's private thoughts.

Stanley v. Georgia, 394 U.S. 557, 565-66 (1968).

As one writer has pointed out, the protection of this individual right benefits society as J

whole:

The personal interest to be protected by a right to privacy is the individual's
interest in preserving his essential dignity as a human being. It is his interest in
securing the autonomy of his personality. It is an interest that society shares,
because a society cannot long endure that is unable to preserve to its members the
autonomy of their personalities. If the right is broad enough to deserve that interest,
it is grand enough to deserve the tribute that it is the most comprehensive of rights
and the most valued.

Hufstedler, The Directions and Misdirections of a Constitutional Right to Privacy, 26 RECORD OF

N.Y.C.B.A. 546, 550-51 (1971).

An excellent summary of cases in which the Supreme Court has found the right ender various

constitutional theories may be found in Roe v. Wade, 410 U.S. 113, 152-53 (1972):

Ire varying contexts, the Court of individual Justices have, indeed, found at least the
roots of that right in the First Amendment, Stanley v. Georgia, 394 U.S.557, 564 (1969);
in the Fourth and Fifth Amendments, Terry v. Ohio, 392 U.S. 1, 8-9 (1968), Katz v. United
States, 389 U.S. 347, 350 (1967); Boyd v. United States, 116 U.S. 616 (1885), see Olmstead
v. United States, 277 U.S. 438, 478 (1928) (Brandeis, J., dissenting); in the penumbras of
the Bill of Rights, Griswold v. Connecticut, 381 U.S. at 484-485; in the Ninth Amendment,
id., at 486 (Goldberg, J., concurring); or in the concept of liberty guaranteed by the first
section of the Yourteench Amendment, see Meyer v. Nebraska, 262 U.S. 390, 399 (1923). These
decisions make it clear that only personal rights that can be deemed "fundamental" or
"implicit in the concept of ordered liberty," Palko v. Connecticut, 302 U.S. 319, 325 (1937),
are included in this guarantee of personal privacy. They also mike it clear that the right
has some extension to activities relating to marriage, Loving v. Virginia, 388 U.S. 1, 12
(1967); procreation, Skinner v. Oklahoma, 316 U.S. 535 (1942); contraception, Eisenstadt v.
Baird, 405 U.S, at 453-454 id., at 460, 463-465 (White, J., concurring in result); family

relationships, Prince v.44assachusetts, 321 U.S. 158, 166 (1944); and child rearing and
education, Pierce v. Society of Sisters, 268 U.S. 510, 535 (1925), Meyer v. Nebraska, supra.
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This right "to be free, except in united circumstances, from unwanted governmental intrusions

into one's privacy" is fundamental. Stanley v. Georgia, 394 C.S. 557, 564 (1968). "The makers of

our Constitution . conferred as against the goverment, the right to be let alone- -the most

comprehensive of rights and the -rightmost valued by civilized men." Id., quoting part of

Mr. Justice Brandeis' famous dissent in Olmstead v. United States, 277 U.S. 436, 478 (1928).

EQUAL PROTECTION

The equal protection clause may also deter indiscriminate medication. See Aenerally,

Part III(C), supra. The right to privacy in the area of bodily integrity nay be found to be a fun-
__

danental right which triggers the compelling state interest test where one class of persons has been

deprived of this right. See e.g., Rochin v. California, 342 U.S. 165 (1952) (stomach pimping

extract contraband offensive to sense of justice):

It would be a stultification of the responsibility which the course of constitutional
histdry has cast upon this Court to hold that in order to convict a man the police
cannot extract by force what is in his mind but can extract what is in his stomach."

to

But see Schmerber v. California, 384 U.S. 157 (1966) (test to determine alcohol content of blood

upheld)-

Although the court in San Antonio Ind. Sch. Dist. v. Rodriguez, 411 U.S. 1 (1973) observed

that education is not a fundamental federal right, it did recognize its major importance in society.

State courts, in addition, nay uphold a state constitutional right to education. Serrano v. Priest,

5 Cal. 3rd, 584, 487 P.2d 1241, 96 Cal. Rptr. 601 (1971). Thus, if a child is suspended from

school for refusing psychotropic medication, the state must.again show a compelling and overriding

interest in doing so. l'ee Infra, Part III(C). Not only is it exceedingly doubtful that the state

can show a compelling interest in the forcible drugging of a child, a libertarian court would not

find even the usual test (the rational basis test) met:

When available treatments cannot be confidentially and appropriately delivered by
physiciahs, they are perhaps best withheld until such treatments can be provided.

"Dept. HEW Conference on Stimulant Drugs for Disturbed School Children," 8 INEQUALITY IN EDUC.18

(1971).

The doping of hyperkinetic children is readily distinguishable from those cases in which the

Courts have found sufficient justification to permit vaccinating all school children. See e.g.,

Jacobson v. Massachusetts, 197 U.S. 11 (1905); Zucht v. King, 260 U.S. 174 (1922). Not only is

drugging more directly and incontrovertibly tied to the harm to be prevented and of lesi obvious

benefit (1/3 - 1/2 of the children who are doped with stimulants have either no reaction or an

adverse reaction), but also all children ire required to have vaccinations.

See also R. Ireland and P.D. Dimond, Drugs and Hyperactivity: Process is Due, 8 INEQUALITY

IN EDUC. 19, 24 n.4 (1971).
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PROC DtE PF1

It seers apparent that there are adequate constitutional bases to prohibit the drugging of a

child without voluntary and informed parental consent. Cf. 1:attlr. Sticknev, 344 F.Supp. 387 (s.D.

Ala. 1972) (behavior nodifkation programs involving use of noxious or aversive stimuli shall be

conducted only with express, informed and voluntary consent.) If drugs must be given to children,

they should be entitled to the same protection as an adult as they try to steer a course between

the Scylla of vrellian 'New-think and the Charybdis of hyperkinetic no-think. Procedures guarantee-

ing minimal due process should include: (1) ninimal adversary scrutiny, (2) conplete medical and

p3ychological examinations of the child independent of the school authorities' diagnosis, (3) the

cnstccessful use of alternative remedies, and (4) close nedical supervision and periodic review.

See venerallv, this manual. section IV, supra.

In sum, to quote courts faced with this kind of problem:

Students are persons under the Constitution; they have the same rights and enjoy the same
privileges as adults. Children are not second class citizens. Protections of the Consti-
tution are as available to the new-born infant as to the most responsible and venerable
adult in the nation.

Merriken v. Cressman, 364 F.Supp. 913 (E.D.Pa. 1973), quoting Miller v. Gillis, 315 F.Supp. 94 (N.D.

111. 19&4).

Jane S. Samuels
Center for law and Education
August 15, 1975
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Appendix to Part (V)(E):

Mass. Statutes on Use of Behavior Modification Drugs

No person shall administer or cause to be administered to a pupil in any public school in the

commonwealth any psychotropic drug included on a list to be established by the department of

public health unless the school has obtained certification by the commissioner of public health or

his designee that the administration of such drugs in school is a legitimate medical need of the

pupil. Administration of duly approved medication shall be carried out only by a registered nurse

or a licensed physician. No person shall administer psychotropic drugs to such a pupil for the

purposes of clinical research. The department of public health shall make rules and regulations

setting forth a list of subject psychotropic drugs and procedures for certification.

MASSACHUSETTS GENERAL LA1.75 Chapter 71, s.543

(signed by Governor 9/21/73)
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VI. Remedies

Examples of remedies that courts have ordered are set forth below, followed by a copy of the

Supreme Court decision in Wood v. Strickland, where the court recognizes a damages for an expul-

sion from school executed without procedural due process.

DAMA6ES

Wood v. Strickland, 420 U.S. 308 (1975) (holding that school officials are liable for damages if
plaintiffs can establish bad faith in violating procedural due process requirements) (reproduced

in full in the appendix, infra at 357.)

Thonen v. Jenkins, 517 F.2d 3 (4th Cir. 1975)(damage award of $100 vacated and case remanded for
consideration of presense of bad faith)

Caplin v. Oak, 356 F.Supp. 1250 (S.D.N.Y. 1973)(pre-Wood case; damages for preventing literature

distribution denied)

Boyd v. Smith, 353 F.Supp. 844 (N.D. Ind. 1973)(agreeing that school officials are not immune to

damages claims under 42 U.S.C. 1983, but dismissing complaint for other reasons)

Cf., Pierson v. Ray, 386 U.S. 547, 555-557 (1967)(good faith a defense to damages action under

42 U.S.C. 1983 against police)

Cf., Monroe v. Pape, 365 U.S. 167 (1961)(holding police liable for damages under 42 U.S.C. 1983)

In Re H., 337 N.Y.S.2d 969 (Family Ct. of NYC, Oct. 16, 1972)(ordering damages of $2500 for ex-
clusion of handicapped child from schools)

Cf., McCrary v. Runyan, 515 F.2d 1082 (4th Cir. 1975)(damages proper to compensate for "embarrass-
ment, humiliation and mental anguish," because of denial of admission to black students by private
school)

Cf., Endress v. Brookdale Community Col., Civil NoPC-180S-74 (N.J. Super. Ct., Apr. 30, 1975)
(ordering $10,000 in attorneys fees, $10,000 in compensatory damages [for loss of one year's con-
tract) and punitive damages against each defendant at $10,000 each for dismissal because of
editorial she wrote for the student newspaper.)
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ATTORNEY FEES

Alveska Pipeline Service Co. v. The Wilderness Society, Civil No. 73-1977 (U.S.S.Ct. May 12,
1975)(42 Law Week 4561)(rejection of the "private attorney general" approach for collecting
attorneys' fees; absent statutory authorization, the prevailing litigant cannot recover
attorneys' fees under the American rule)

Thonen v. Jenkins, 517 F.2d 3 (4th Cir. 1975)(defendants' "obdurate obstinacy" provides a basis
for exception to the American rule; post-Alveska case but does not cite Alveska; award of
$4,429.60 attorneys' fees affirmed)

EXPUNGEMENT OF RECORDS

Goss v. Lopez, 419 U.S. 565 (1975)

Thonen v. Jenkins, 491 F.2d 722 (4th Cir. 1973)(record expunged and plaintiffs reinstated)
(literature case), subsequent appeal at 517 F.2d 3 (4th Cir. 1975)

Pervis v. LaMarque Ind. Sch. Dist., 466 F.2d 1054, 1058 (5th Cir. 1972)(literature distribution)

Fujishina v. Board of Educ., 460 F.2d 1355, 1359 (7th Cir. 1972)(literature distribution)

Dunn v. Tyler Ind. Sch. Dist., 327 F.Supp. 528, 536 (E.D. Tex. 1971), aff'd on this point, 460
F.2d 137, 146-147 (5th Cir. 1972)(violation of procedural due process)

Quarterman v. Byrd, 453 F.2d 54, 60-61 (4th Cir. 1971)(literature distribution)

Hatter v. Los Angeles City High Sch. Dist., 452 F.2d 673 (9th Cir. 1971)(symbolic expression)
(expungement after student is reinstated)

Vail v. Board of Educ., 354 F.Supp. 592 (D.N.H.)(literature distribution), remanded for addi-
tional relief, 502 F.2d 1159 (1st Cir. 1973)

United States v. Wilcox County Bd. of Educ., Civil No. 3934-65-H (S.D. Ala., May 14, 1973)
(order)

Caldwell v. Cannady, Civil No. 5-994 (N.D. Tex., Jan. 27, 1972)(order)(Clearinghouse Review
No. 7424A)

Breen v. Kahl, 296 F.Supp. 702,710 (W.D. Wis. 1969), aff'd, 419 F.2d 1035 (7th Cir. 1969),
cert. denied, 398 U.S. 937 (1970)(hair case)

Goldwyn v. Allen, 54 Misc.2d 94, 28' N.Y.S.2d 899 (N.Y. Sup. Ct. 1967)(violation of procedural
due process)

InRe Brociner, 11 N.Y. Ed. Rep. 204, 205 (1972)(N.Y. Ed. Comm'r)(literature case)

Cf., Mailloux v. Kiley, 323 F.Supp. 1387, 1393 (D.Mass. 1971)(ordering expungement of teacher's
record), aff'd, 436 F.2d 565 (1st Cir. 1971)(speech/obscenity case)
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PREVENTING RE-EWRY ON EXPUNGED RECORD

IF MISLEADING

Dunn v. Tyler index. Sch. Dist., 460 F.2d 137 (5th Cir. 1972)(notation, although correct and
based on due process, would be misleading because some students had graduated while court order
was in effect which had temporarily expunged their records)

REINSTATEMENT OF PLAINTIFF

Papish v. Board of Curators, 410.U.S. 667, 671 (1973)(literature case)

Thonen'v. Jenkins, 491 F.2d 722 (4th Cir. 1973)(literature case)

Woods v. Wright, 334 F.2d 369 (5th Cir. 1964)

DeJesus v. Penberthy, 344 F.Supp. 70, 78 (D. Conn. 1972)(order permitting plaintiff to reapply

for reinstatement)

Cardenhire v. Chalmers, 326 F.Supp. 1200, 1206 (D. Kan. 1971)(reinstatement pending hearing, but
court stayed order for one month to permit university to hold hearing)

Trujillo v. Love, 322 F.Supp. 1266, 1271 (D. Colo. 1971)(literature case)

Dickey v. Alabama State Bd. of Educ., 273 F.Supp. 613 (M.D. Ala. 1967), vacated as moot sub. nom.,
Troy State Univ. v. Dickey, 402 F:2d 515 (5th Cir. 1968)(demonstration case)

But see: Jones v. Snead, 431 F.2d 1115, 1117 (8th Cir. 1970):

. . any determination that the students' college hearing violated due

process will not necessarily mandate reinstatement, only a new hearing,

NULLIFYING ACADEMIC SANCTIONS

Papish v. Board of Curators, 410 U.S. 667, 671 (1973)(Restoration of earned academic credit which
had been denied in literature case)

Shanley v. Northeast Ind. Sch. Dist., 462 F.2d 960, 975 (5th Cir. 1972)(eliminate zeroes in

literature distribution case)

Vail v. Board of Educ., 354 F.Supp. 592, 604 (E.D. Pa.) remanded far additional relief, 502 F.2d
1159 (1st Cir. 1973)(literature distribution case; court ordered a study and report to it on
grading effects and feasibility of correcting).
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MAKE-UP WORK ALLOWED

Shanley v. Northeast Ind. Sch. Dist., 462 F.2d 960 (5th Cir. 1972)(speech)

United States v. Wilcox County Bd. of Educ., Civil No. 3934 -65-H (S.D. Ala., May 14, 1973)(order
providing that "school district shall offer to provide such assistance as is necessary to assure
that the suspended or expelled students are able to make up the time and credits lost as a result
of the discriminatory discipline.")

R.R. v. Board of Educ. of Shore Regional High Sch. Dist., 263 A.2d 180 (N.D. Super. Ct. 1970)
(plaintiff ordered readmitted with tutoring to help him catch up)

NOTICE GIVEN OF THE COURT'S ACTION TO CLASS MEMBERS

Vail v.'Board of Educ., 354 F.Supp. 592 (D.N.H.), remanded for additional relief,
502 F.2d 1159 (1st Cir. 1973)(also individual notice to students whose records are
expunged)

Fujishima v. Board of Educ., 460 F.2d 1355 (7th Cir. 1972)

TEMPORARY RESTRAINING ORDERS

Wesolek v. Board of Trustees, Civil No. 73-S-101 (N.D. Ind., Mav 25, 1973)(Clearinghouse Review
No. 10,376B)(free speech)

Mello v. School Comm. of New Bedford, Civil No. 72-1146 (D.Mass, Apr. 6, 1972)(free speech)

DeAnza High Sch. Students v. Richmond Unified School Dist., Civil No. C-70-1174 (N.D. Cal.,
June 4, 1970)

Mt. Eden High School Students v. Hayward Unified Sch. Dist., Civil No. C-7071173 (N.D. Cal.,
June 4, 1970)(free speech)

4
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RELIEF PENDING APPEAL GRAAED

Shanley v. Northeast Ind. School Dist., 462 F.2d 960, 967 (5th Cir. 1972)(free speech)

Quarterman v. Byrd, 453 F.2d 54, 56 (4th Cir. 1971)(free speech)

Riseman v. School Comm. of Quincy, 439 F.2d 148, 149 (1st Cir. 1971)(free speech).

COURT-ORDERED RULES OF LITERATURE DISTRIBUTION

In Riseman v. School Comm. of Quincy, 439 F.2d 148, 149 (1st Cir. 1971), the court set forth
a rule to govern distribution of literature; it allowed modification by reasonable requirements
of time, place and manner (439 F.2d at 149, n.2)

Rowe v. Campbell Union High Sch. Dist., Civil No. 51060 (N.D. Cal., Nov. 10, 1970)(Mem. Op. at
12-13)(system to"submit revised regulations to court within 90 days).

In Koppell v. Levine, 347 F.Supp. 456, 460 (E.D.N.Y. 1972), the Court directed the return
of materials which had been confiscated improperly.

CONTEMPT OF COURT

In Mills v. Board of Educ. of the District of Columbia, Civil No. 71-1939 (D.D.C. Mar. 27,

1975) the Court cited defendants for contempt upon finding that plaintiffs, handicapped children

who were granted an order (dated August 1, 1972) admitting them to public schooling, were still not

in school. The Court said, slip ET. at 6-7:

The Court has considered the evidence in the case, and as it has indicated, has
taken judicial notice of the course of these proceedings since the decree was first
entered, and-the Court finds that the Board of Education, members of, the Board. of
Education, the Superintendent of Schools, the Director of the Department of.Human
Resources and the Mayor, are all in contempt of this Court fOr their failure to com-
ply with the provisions of the order. This brings us to the question of sanctions.

At this time, in light of the representations that have been made to the Court as
to,the immediate placement of the members of the class who have brought this motion
and as to the immediate processing of the other members who have been identified, the
Court will not impose sanctions, but will withhold the question of sanction and will
direct that the defendants forthwith place the named plaintiffs in the sitoations
which have been indicated for them at the earliest time that the schools will accept
them. The Court will furthertditect that uLthin ten days the defendants will submit
to this Court and to counsel for the plaintiffs, not only this list of 43 children
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that are here, but a list of all children for whom he Department of Special
Education, or hearing officers have recommended tui ion, or other changes in their
education and reveal to this Court the status, incl ding what steps, if any, the
defendants have taken to comply with the requirements of the decree. And the
Court will further order that once these children have been identified, that they
be appropriately placed and that this report to the Court will be made not later
than April 15, 1975. Further hearing on the question of the defendants' compli-
ance with their own commitment and with the order of this Court will be set for
10:00 a.m. April 18, 1975 in this court. At that time, the CoUrt will consider
whether or not other sanctions should be applied. The Court keeps open the
proposition of fines for failure to follow through in the implementation of the
order.

Cf. Stacy v. Williams, 3e.,-!;44upp. 742 (N.D.Miss. 1970)(court discusses contempt finding but deter--
mines that the responsibility lies with the original three-judge court); see 306 F.Supp. 963 (N.D.
Miss. 1969), aff'd, 446 F.2d 1366 (5th Cir. 1971) for prior decision.

ORDERS INSTITUTING STUDENT PARTICIPATION

IN DECISION-MAKING

Courts will not require student participation when fashioning relief, but they will approve if

if the parties are agreeable. For example, in Nitzbere v. Parks, Civil No. 74-1839 (4th Cir. April

14, 1975) the court suggested, but did not order, that certain questions relating to literature

distribution be turned over to a student-faculty committee:

. . . the disruption and bitterness generated by an unpopular refusal of the adminis-
trator to allow circulatiOn of a student publication night thus be alleviated. Through
such a joint effort final answers may be found for the many difficult questions preci-
pitated by prior restraint of student publications. For:exampre, such a committee might
decide: (1) where on school property it would be approprtiate to distribute approved
materials; (2) the type of material that might cause distractions and disruptions among
the students; and (3)the, question of how serious a "disruption" must be before prior
restraint would be justified. Such a course would leaen.the possibility of arbitrary
action and unfair treatment which, in turn, we think would improve teacher-student re-
lotions.

The appellate court remanded the matter to the trial court with directions to institute appropriate

relief, including du injunction, until school officials arrived at a constitutionally acceptable

rule and process for literature distribution. See also the final order in Vail v. Board of Educ.,

Civil No. 72-178 (D.N.H. 1974)(reproduced at p. 75 supra) which provides that a grievance commit-

tee should resolve disputes relating to school rules affecting the distribution of literature. The

order stipulates that the committee consist of the school principal, four members of the high school

board, and eight students. After the first year, the student representatives are to be the presi-

dent and vice-president of each class.
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VII. Rights of Students
in Private Schools

The recourse of a student enrolled at a private school to have a dismissal, suspension,

or expulsion reviewed by a state or federal court is limited. whereas many suits involving

review of allegedly arbitrary actions of public school administrators have been litigated

successfully (see e.g., Dixon v. Alabama State 3d. of Educ., 294 F.2d 150 (5th Cir. 1961)),

cert. denied, 368 U.S. 930 (1962), courts have been: very reluctant to review, much less over-

turn, decisions of private school administrators.

The problem is very serious: although theAmerican educational system has evolved

to the point where there is little practical difference in functions, curricula, and goals

between public and private institutions of learning, the nation's court system has established

two separate codes for judicial review of actions of those institutions. Indeed, the U.S.

Court of Appals, Second Circuit, was forced to hold differently for co-plaintiffs suspended

after participating in the same demonstration, because some of the students were enrolled

in a state-funded program at the university while the remainder were part of the privately

funded program. Powe v. Niles, 407 F.2d 73 (2nd Cir. 1968).

An arbitrary expulsion from a .school or a discriminatory rejection of college admission

are serious occurrences which, if not rectified or even reviewed by the courts, may result

in long-term problems for a student. Accountability of a private school to the judicial

process would not only benefit the student, but also the institution, since its exercise

of authority would become more legitimate.

This article will explore the several theories under which actions have been brought

against private institutions. Among those theories are state action and the guarantees

bf the fourteenth amendment, the contractual nature of the school-student relationship,

and common law rights of members of private associations. The logic of these three bases

for litigation will be examined, as will their public policy implications and their recognition

or rejection by the courts.
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THE STATE ACTION THEORY

The Fourteenth Amendment to the United States Constitution provides, in pertinent part:

No State shall make or enforce any law which shall abridge the priveleges or immuni
ties of citizens of the United States; nor shall any State deprive any person of life,
liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

Determining the applicability of the amendment, the U.S. Supreme Court has declared that the

guarantees are relevant only to "such action as may fairly be said to be that of the States."

Shelley v. Kraemer, 334 U.S. 1, 13 (1948). Thus, even before a court will entertain arguments

on the merits as to whether there was an absence of due process or equal protection, it is

necessary for a party basing his action. on the fourteenth amendment to demonstrate the

presence of sufficient "state action" in the use or controversy.

An argument based on the state action theory must overcome an additional hurdle: there

must be demonstrated a nexus between the state involvement and-0e challenged activity.

Speaking for a Supreme Court majority, Justice Rehnquist asserted that the contact between

the private institution and the state must not apply to any activity, "but only with the

allegedly discriminatory activity." Moose Lodge v. Irvis, 407 U.S, 163, 175 (1972).

Nbile the Moose Lodge case did., not concern an educational institution, proof of the

connection is nonetheless necessary to sustain an acti ainst a private school based on

the fourteenth amendment. The test has been articular.- Eaton v. Grubbs, 329 F.2d 710, 711

(4th Cir`. 1964) (exclusion of black physicians and patients by a hospital may constitute

discriminatory state action): the state must be so involved in the conduct of the college

"that its-activities are also the activities of these governments and performed under their

aegis."

In Guillory v. Administrators of Tulane University, 306 F.2d 489 (5th Cir. 1962), the

trial court found state action based on the institution's former existence as a public

university, the membership on the governing board of state officials, and the tax exempt

status enjoyed by the University. Yet the appellate court reversed since there was no

sufficient nexus between the evidence of state involvement and the challenged action; the

action of the University must be that of the state to mandate review under the fourteenth

amendment. The second and tenth circuit courts have expressly concurred with that requirement.

See Powe v. Miles, 407 F.2d 73, 81 (2d Cir. 1968); Browns v. Mitchell, 409 F.2d 593 (10th

Cir. 1969).

Litigating parties have resorted to various arguments to demonstrate the existence of

state action. First, the fact that many private institutions receive state aid in the form

of tuition grants is said to constitute sufficient state involvement to justify judicial

review. In Griffin v. State Board of Education, 239 F.Supp. 560 (E.D. Va. 1965), (challenge

to tuition grants to "segregation academies"), the court held that such grants represent

sufficient state action if such aid is necessary to the school's existence, so long as there
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is a direct relationship between the state aid and the school's questioned activity.

Most courts, hcwever, have been hesitant to extend that application beyond cases where

the entire institutional budget was supplied by the state. Othet possible indicia of state

action include operation of the school by state agents, regulatlan of institutional functioninn

by the state, and possession of tax exempt status. Courts nay view one of these elenents

as more dispositive than another, but the general_ approach is to survey an accumulation of

indicia to determine a threshold level of state involvement. Ft:- most courts, that level

is very high.

Indicative of judicial reaction to suits against private institutions is Furumoto v.

Ly man, 362 F.Supp. 1267 (N.D. Cal. 1973). Neither state granting of tax exempt status nor

the power of eminent domain nor the approval of criteria for awarding degrees is evidence,of

state control, the court asserted. State action entails either state control of the university

or direct state involvement in the particular activity challenged. Even when a school's grad-

ing and examination system is based upon state requirements, there may not necessarily be

state action. Grafton v. Brooklyn Law Sch., 478 F.2d 1137 (2d Cir. 1973) (dismissal of student

by law school does not constitute state action.) See also, Torres v. Puerto Rico Jr. Col.,

298 F.Supp. 458 (D. Puerto Rico 1969) (no state action despite junior college's receipt

of grants from federal government and Commonwealth of Puerto Rico); Pendrell v. Chatham

Col., 370 F.Supp. 494 (W.D. Pa. 1974) (discharged professor failed to demonstrate state action

by a private college).

The relatively few cases in which courts did overturn private institutions' actions in-

volved schools which, although nominally private, had strong governmental connections. In

Brown v. Strickler, 422 F.2d 1000 (6th Cir. 1970), for example, the court was convinced that

the University of Louisville was a municipal university and that it derived substantial

support from the city and state. were an institution was originally public and continued

to be supervised by the state legislature and state agencies, state action was also found.

Pennsylvania v. Brown, 270 F.Supp. 782 (E.D.Pa. 1967), cert. denied, 391 U.S. 921 (1968)

(Girard College). Similarly, the court in Doe v. Hackler; 316 F.Supp. 1144 (D.N.H. 1970),

found sufficient state action since the private academy had contracted with the district school

board, and under New Hampshire law, any such contract makes that school public. See also

Braden v. University of Pittsburgh, 477 F.2d 1, 6-8 (3rd Cir. 1973) (remanding dismissed com-

plaint with directions to hear complaint of professor alleging sex discrimination). The

appellate court directed the trial court to gather evidence on the amount of general fund

state support received by the university. Id. at 8.

Courts have been even more willing to find state action where racial discrimination is

alleged. In Spark v. Catholic Univ. of America, 510 F.2d 1277, 1281-82 (D.C. Cir. 1975), the

court spoke as follows:

[Alt least where the question of race is not involved, it is necessary to show
that the Government exercises some fore of control over the actions of a
private party.

In Coleman v. Wagner Col., 429 F.2d 1120 (2d Cir. 1970), the second circuit remanded the trial
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court's rejection of plaintiffs' challenFe to expulsions. There the state had intervened

bv t.assin; 3 statute w7ii2. -L :ht haee coerced the college into adopting hardline actions eeainst

student demonstrators. See, slso, liamnond v. University of Tampa, 344 F.2d 951 (5th Cir. 1965)

(establish=ent of university mode possible b; use of surplus city building and other city

lard), and Ryan v. Hofstra, 67 Misc.2d 651, 324 N.T.S.2d 964 (Sup. Ct. 1971) (university

buildinzs leased from state, tax exempt status, state scholarships, reservation by state to

make rules tor operation of facilities), cases involving numerous indicia of state involvement.

'ice also, evan, advisory =e=o., 68 Misc. 800, 323 N.Y.S.2d 339 (1972).

Statutory Incorporation of a eniversity into the states' educational system, sub-

stantial representation by Pennsylvania on the university's board of trustees, and massive

nancial studies co prised sufficient state action to permit judicial review of the ter-

minatien _ employment of plaintiff - faculty mothers: Isaacs v. Board of _Trustees of Temple

Univ., 335 F.Supp. 473 (E.D.Pa., 1974). Because =any private institutions maintain far

fewer tics with the state than the cases noted above, it is often incurbent upon parties

seeking judicial review of actions of such school, to resort to the "public function"

approach. Under this more i=aginative theory, plaintiff alleges state action by pointing

to the public function served by private education.

Evan.; v. Newton, 382 U.S. 296 (1966), is a lane=ark case in which the Supreme Court

found state action in the bequest of land for a park for white persons only, since a park

serves a public function. Presumably, a school or university serves a public function, too.

Yet the Supreme Court refused to indicate this, and instead issued the following weak dictum

in the Evans opinion, id. at 300:

If a testator wanted to leave a school or center for the use of one, race only,
and in no way implicated the State in the supervision, control, or management of
that facility, we assume arguendo that no constitutional difficulty would be en-
countered.

Several federal courts have adopted the public function approach in the educational realm,

however. In Belk v. Chancellor of Washington Univ., 336 F.Supp. 45 (E.D. Mo. 197'1), students

sued to _compel the chancellor to prevent class disruptions. According to the court,. education

is a matter of great public concern and interest, id. at 48:

It is the opinion of this court that the acts of a private university can constitute
"state action" when said university is denying to its students their right to partici-_
pate in the educational process. Education is a public function.

Presumably, although not necessarily, the court would have reasoned as such had the plaintiffs

been the disrupting agents who sought reinstatement following expulsion.

In Burkton v. National Collegiate Athletic Association, 366 F.Supp. 1152 (D.Mass. 1973),

plaintiffs sought injunctive relief after being ruled ineligible to play hockey both by

Boston University and the ;SCAR. Fundamental to the court's favorable holding for the students

was its assertion that the university, despite being private, performed a governmental

function and could, therefore, be constrained by the court. See Brown v. Strickler, 422

F.2d 1000 (6th Cir. 1970) (University of Louisville), where that court also accepted the public
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function arc 1 ant. ;:ther courts, howecr, have rejected the pJblic Icnction theory as api7lied

to private education. See, e.4.. "rendrell v. Chatham Col., 37n F.Supp. 494 0:.D.Pa.

Blackburn v. is Univ., 3 F.2d 121 (6th Cir. 1'1071).

An argument ceuld be made that private elementary and secondary schools, more so than

universities. do perform a public function since that level of edimation is compulsory, and

the state implicates itelf in the schooling by reluiring attendance until a certain

aze. Moreever, elle could argue that, practically, given the proliferation of students

seeking colleze degrees, nrilate universities, too, are performing a function which would

otherwise be performed the state. Government tateovers_and transformations of failing

private colleges into public universities is evidence of that point.

Nonetheless, m:st courts have refused to adopt this theory, even with respect to

secondnr7 Britht v. Isenb4reer, 445 F.2d .12 (7th Cir. 1971), involved a challenge

to an expulsion frem a parochial high school. Although an Indiana statute makes education

compulsory between ages 7-17, and despite the fact that a -state law promulgates curricula

requirement; affe,ting private schools, the Seventh Circuit affirmed the district court

holding that the relationship between the parochial school and the state "falls far short

that uli:h would be required to constitute 'significant involvement.'" 314 F.Supp. at

1397. The court flat rejected plaintiffs' public function argument.

Yet viewed frem a different perspective, there is no compelling logical distincticn

between a university ,ommunity and .a Chickasaw, Alabama. The latter community was the subject

of the Supreme Court opinion in Marsh v. Alabama, 526 U.S. 501 (1946). There the Court

held that a stranger (a Jehovah's witness) retained free-speech rights-In a company -owned

town and that he could distribute literature on company-owned streets notwithstanding

trespass laws. Just as Chickasaw performed functions normally carried out by a municipality

or state, so, too, do =any college communities, which possess their own security forces,

power plants, and community codes. See also Amalgamated Food Employees v. Logan Valley Plaza,

391 U.S. 308 (1968) (permitting peaceful picketing of a store in a shopping center which

served as a community business block).

Notwithstanding the reluctance of most courts to recognize the state action theory,

several problems remain with respect to the Fourteenth Amendment argument. On the one hand,

we ma :: wish to broaden the concept of state action so that it nay be applied to more private

schools. On the other hand, we would probably wish to preserve the diversity and independence

of private education. (Sec Developments in the LawAcademic Freedom, 81 HARV. L. REV. 1945

(1968).) This was the view of Judge Hotzoff in Greene v. Howard Univ., 271 F.Supp. 609, 613

(D.D.C. 1967). However, student plaintiffs received interlocutory relief pending appeal and

their case was thereby mooted (as they remained in school) and teacher plaintiffs prevailed

on appeal. 412 F.2d 1128 (D.C. Cir. 1969).

We would hope to maintain a diverse and pluralistic society in which individuals could

for institutions in the private sector if they so desired, 81 HARV. L. REV. at 3064:

With respect to ideology, religion, wealth, and intelligence, but not with respect
to race, our society has judged that there is value in the richness of disparate
traditions.
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To be sure, nothing in the fourteent% anendnent necessarily threatens the existence

of a Catholic parochial school or an all women's university. Nonetheless, once we open

the door to allow judicial review of suspensions based on the state action theory, we

might be inviting an overly aggressive court to interfere excessively with the private

sector. Students enrolled at private institutions deserve the equal protection and due process

which their counterparts at public schools receive; yet perhaps these rights might be better

attained under the color of another theory rather than under state action.

Other cases not discussed where state action vas found: Rankin v. University of Penn-

sylvania, 356 F.Supp. 992 (E.D.Pa. 1974) (claim of discrimination on the basis of sex where

court found state action).

Other cases not discussed wbere state action was not found: Greenja v. George Washington

Univ., 512 F.2d 556 (D.C. Cir. 1975) (lack of evidence showing governmental role in the iinmge-

ment of the university); 3rownley v. Gettysburg Col- 335 F.Supp. 725 (M.D. Pa. 1972)

(refusal of a private college to reappoint nontenured teacher did not constitute state

action): Crossner v Trustees of,Columbia Univ.,287 F.Supp. 535 (S:D.N.Y. 1968) (lack of state

involvenent 1n disciplinary proceedings of students occupying school buildings.)

370



THE CONTRACT THEORY

Uhile courts prefer to defer to school officials' judgments in educational affairs, they do

recognize that because of the school-student "contract," schools do owe students some amount of

fairness in their dealings. Schools may exercise their discretion, but cannot act arbitrarily,

capriciously, or maliciously towards students without breaching their contract. Courts usually

define arbitrariness as `the presence of one, or both, of two elements: either the disciplining

body lacked jurisdiction or it did not act in good faith.

For his part, the student impliedly agrees, upon matriculation, to the rules and regulations

of the institution. John B. Stetson Univ. v. Hunt, 88 Fla. 510, 102 So. 637 (1924). The Student

should not act to the detriment of the school, and he should obey the school's established cus-

toms. Koblitz v. Western Reserve Univ., 11 Ohio Cir. Dec. 515, 21 Ohio Cir. Ct. R. 144 (1901).

The power to suspend or expel is conceded to be an attribute of educational institutions.

Goldstein v. New York Univ., 76 App.Div. 80, 78 N.Y.S. 739 (1902). Yet in return for the stu-

dent's tuition, the school is contractually obligated to allow continued attendance so long as

the student remains in good standing. Booker v. Grand Rapids Medical Col., 156 Mich. 95, 120

N.W.1 589 (1909). The school impliedly contracts not only to permit attendance, but to allow a

student to earn a degree. In re.Carr v. St. John's Univ., 17 App.Div.2d 632, 231 N.Y.S.2d 410,

413, aff'd, 12 N.Y.2d 802, 235 N.Y.S.2d. 834 (1962).

For the exact terms of the contract, courts usually cite the school's published catalogues,

bulletins, circulars, and regulations in effect at the time the student first matriculates at

the school. 2umbrun v. University of Southern California, 25 Cal.App.3d 1, 101 Cal.Rptr. 499

(Ct. App. 1972). Parenthetically, it should be noted that several courts have articulated an

estoppel theory which allows a student to rely on a school official's approval of a practfce

contrary to officially published school policy. Healy v. Larsson, 67 Misc.2d 374, 323 N.Y.S.2d

.'625 (Sup. Ct. 1971), aff'd, 348 N.Y.S.2d 71 (1973).

While it may be argued that the rule-of "judicial nonintervention" makes some sense in aca-

demic matters, as long as the school is not acting arbitrarily, capriciously, or in bad faith,

"judicial nonintervention" has little validity in disciplinary matters. This seems particularly

true since Dixon v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir. 1961), cert. denied, 368

U.S. 930 (1962), established that these types of issues are subject to judicial review if the

student happens to be in a state-supported school. Courts should recognize that just as the

public school student does not leave his constitutional rights at the schoolhouse door, the pri-

vate school student does not contract to waive his right to fundamental fairness by enrolling

in private school.

The major problem for students seeking to argue contractual rights against their school

might be termed "the reservation clause." In Anthony v. Syracuse Univ., 224 App.Div. 487, 231

N.Y.S. 435 (1928), plaintiff signed a waiver, upon matriculation, giving the school the right

to demand, the student's withdrawal at any time, for whatever reason. Anthony was dismissed
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durino her senior year, based on rumors that she was "not a typical Syracuse girl." Although the

trial court ruled in 1-.er f000r, the aopellate court reversed, upholding the school's right to

establish conditions on the student's acceptance.

Since 1q28, courts have followed the Anthony precedent. In Robinson v.,Universitv of Miami,

164 So.2d 442 fila. Dist.Ct. Apo.), cert. denied, 104 S.2d 595 (1958), the court upheld dismissal

bused on a clause in the school bulletin by which the university reserved "the right to ask a

student to withdraw at any time." Sec also, Dehaan v. Brand:As Univ., 150 F.Supp. 626(0.Mass.

1957).

stJenrs arguine aoainst schools using such broad reservation clauses, often the biggest

pr6lem io to eonvin..e the court to hear their case at all. Courts frequently extol the rule of

"judicial non-intervention in scholastic affairs" and warn of the danger of substituting their

judgment for that of school officials.

That type of judicial attitude is'unfortunate. Uhile courts have demonstrated a willingness

t) nullify eth,r exploitative cntracts, there seems to be a blind acceptance of the freedom of

contract model when schoel-student agreements are at issue. Just as in other situations involving

contract law, a student should be able to claim that certain clauses should be voided because of

their vagueness=, ar because they are contrarl to public policy. Moreover, because the student has

virtually n. ,pp,rtunity to oegotiate with the school, the doctrines of adhesion contracts should

aPP1Y-

One law review has remarked 4S follows, Private Government on the Campus -- Judicial Review

of Student Expulsions, 72 YALE L.J. 1362, 1279 (1963):

IS]crict construction against the university, and insistence upon proof of actual notice
to the student of inequitable terms, would seem to be dictated by the doctrines of con-
tracts of adhesion; further protection against "unconscionable" or "unreasonable" terms
might be achieved through a refusal to enforce, on public policy grounds.

That article also spoke of the disparity in bargaining power between school and student, id.

at 1378:

Modern courts, resting on similar disparities, have taken a far note restrictive attitude
toward the binding force of such "contracts" in other areas.

Similar tc the state action theory, the contract theory has not attained widespread judicial

acceptance in the area Jr school-student relations. It is a legally sound theory, nonetheless,

and unlike the state action theory, it does not invite rampant court interference in the private

domain. Althoogh the contract theory has been criticized on the ground that it imposes an artifi-

cial framework on the ,shoal-stu4ent relationship, the reality remains that there exist express and

implied right, and corresponding duties between these parties. The courts have recognized these

rights and duties, but they cainot continue to be oblivious to procedurally and substantively

unconscionable situations in which students are forced to waive their rights and accept additional

duties.
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THE conv:: LAW RIGHTS THEORY

Crider the Lnglish common law tradition, members of private associations were protected

against expulsions which were contrary to "natural justice." Courts would overturn an expulsion

if the association had been motivated by malice or if the act was ultra wires. Dawkins v.

Antrobus, 17 Ch.D. t)15 (C.A. 1881). The Dawkins court articulated the requirements of notice and

an opportunity to be heard, the absence of either requirement implying that the expulsion was

contrary to natural justice.

"Due process is the American analogue of natural justice." Consent, Common law Rights for

Private Cnisrersity Students: Beyond the State Action Principle, 84 YALE L.J. 120, 133.

can courts have adhered to the English precedent of refusing to review the expulsion on its merits,

but the L.N. courts have adopted the procedural requirements of notice and an opportunity to be

heard. in.l.oubat v. LeRoy, 40 Hun. (47 N.Y.Sup.Ct.) 546, 17 Abb.N. Cas. 512 (1886), a New York

court reviewed an allegedly arbitrary action taken by an incorporated association, id. at 551-52:

The legal. principle is a general one affecting all proceedings which may result in loss
of property, position or character, or any disaster to another; that he shall, be first
heard by the board or tribunal considering his case before that body will be legally
permitted to pronounce his condemnation.

There is no logical reason why such common law principles should not apply-to private univer-

sities as well as other private associations. Similar to those associations, schools have powers

normally reserved to the state. Just as employees or labor union members have substantial

interests at stake when confronted by the threat of expulsion, so, too, do students. An education

and the concommitant educational degree are sources of great social and economic potential for the

individual student. The status of student is a property interest worth protecting because it is

"deemed inherently worthwhile to the prevailing social ethic." (See 84 YALE L.J. 120, 125-132.)

Wrongful expulsion is an invasion of that property interest, and a student should be able to

bring a tort action against the school when such an incident takes place. One could even argue

that unlike other private associations, schools are relatively immune to market pressures because

of the lack of mobility of students once they matriculate.

Under this analysis, the school has its own interests, similar to the contract analysis.- The

institution possesses the rights to manage its own affairs and to pursue its own goals. Following

the property analysis, the student's rights'may be said to be defensible upon proof of conduct in-

consistent with the school's rights. 84 YALE L.J. 120, 146.

The common law basis for litigation challenging the actions of private schools is potentially

the most desirable of the three theories discussed in this article. It avoids the shortcomings

of the state action theory by being applicable to all students, no matter how private or indepen-

dent the institution they attend; the threat of excessive state intervention is also mitigated.

While the contract theory offers some hope to the student, its success depends largely upon the

courts' preference of public policy over the freedom of contract model. The common law rights

theory seeks to establish rights and obligations based on status, irrespective of contractual

agreements.
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The major problem with the common law theory, of course, is that with respect to the school-

student relationship, it has not been litigated often enough to predict the reaction of future

court decisions. Yet there is no compelling reason why courts should reject the common law rights

doctr...e. A student seeking to attain judicial review of an expulsion is best advised to present

his case along all three theories discussed in this article, hoping that the court will recognize

the legal validity of least one.

Lawrence G. Green
Center for Law and Education
August 1975
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Model Pleadings



Model Pleading No.

Pleading Alleging Violation of Freedom of Expression:

Literature Distribution

Plaintiffs

v.

Defendants,
Individually and in their
official capacities.

CO PLAINT

Civil Action

No.

1. This is a civil class action to secure and protect the rights of public school students,

under the First and Fourteenth Amendments to the United States Constitution, to: (a) distribute in

school and on school grounds leaflets and other printed material expressing views on political and

other matters of public concern; and (b) due process of law in school suspension procedures (which

affect the right to continue an education uninterrupted).

2. This action arises under the First and Fourteenth Amendments to the United States Constitu-*

tion and 42 U.S.C. Section 1983. The jurisdiction of this Court is invoked under 28 U.S.C. Section

1343. The court is empowered to grant declaratory relief by 28 U.S.C. Sections 2201 and 2202.

3 (a). The plaintiff is a student at

, in the grade, and resides at

3 (b-z). [same format for other plaintiffs].

4. Plaintiffs bring this action individually and on behalf of all other similarly situated

students enrolled at [name of defendant school]. The'mem-

bers of the class are too numerous to be named and brought before this court as plaintiffs. There

are questions of law and fact common to the class. The claims of the named plaintiffs are typical

of the claims of the class and the named plaintiffs will fairly represent the interests of all

members of the class. The defendants have acted and failed to act on grounds generally applicable

to the class.

5 (a). [identification of. Defendant(s)J. The defendant,

who is sued individually and in his/her official capacity, is a member of the school board of
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. 5 (b-z). fSame format for other defendants].

6 (a -z). [Set forth the other pertinent facts.]

7. By the arts and practices set forth in this complaint, the defendants and their predeces-

sors; employees and agents have denied to plaintiffs, and the class of students plaintiffs repre-

sent, rights under the First and Fourteenth Amendments to the United States Constitution and 42

V.S.C. Section 1983, in numerous ways including the,following:

(a) punishing and threatening to punish students for exercising the constitutional rights

to freedom of speech and of the press;

(b) engaging in conduct having the effect of chilling the exercise of the constitutional

rightS- to freedom of speech and of the press;

(r) refusing to permit distribution of leaflets and newspapers based in part on an ad-

vance review of the content of such documents, thereby depying_the constitutional

rights to freedom of speech and of the press;-

(d) denying the right of students to receive written materials from other persons,

thereby denying the full benefits inherent in freedom of speech and press;

(e) suspending students from school, substantially_interfering with their education and

.stigmatizing them, withoUt a prior hearing, thereby denying due process of law;
(f) substantially interfering with the education of some students while affording an

education to other students, without a compelling governmental interest in justify-

ing the classification, thereby denying the equal protection of the laws.

;3. Unless enjoined by this Court, the defendants will continue to engage in practices the-same

as or similar to those alleged in this complaint, thereby irreparably injuring plaintiffs and the

class of students which plaintiffs represent.
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UWEREFORE, plaintiffs o tilt. Iv.. and tilt class of persons they represent pray that

1. Order that this .Jction be .aintained as a class action pursuant to Rule 23, of the

Federal Rules of Civil ?rocedure.

2. Enter a declaratUry judgment lhat the nuts and practices set forth in this complaint deny

to plaintiffs and the ,lass ,.f persons plaintiffs represent rights under the First and Fourteenth

Amendments to the United States Constitution.

3. Prelimir.arils and permanently enjoin the defendants, their agents, employees, su,cessors

an(1 all persons in active concert or participation with them from:

(a) -.spending, punishing, harassing or threatening students for distributing or receiv-

ing, or taking steps to distribute or receive leaflets, newspapers or other written

materials in an orderlY% and not substantially disruptive manner on the grounds of or

within schools in the [school system];

(b) interfering with the right of students to freedom of speech and of the press, and

particularly, to distribute (and to receive from other students) leaflets, newspapers

or other written materials in an orderly and not substantially disruptive manner on

the grounds of sciiocls in the [school system];

(c) requiring or undertaking advance approval of the content of any such materials;

(d) suspending or expelling any student, or placing information regarding the suspension

or expulsion of any student on any school record, until:

(i) the adoption of rules (formulated so as to allow participation of representatives

of plaintiffs) setting forth in .detail the bases for suspending and expelling

students and the sanction for each violation of the rules; provided that these

rules shall contain no arbitrary or irrational sanctions; and

(ii) the adoption of rules (formulated so as to allow participation of representatives

of plaintiffs) setting forth in detail the procedures to be employed when the

administration seeks to suspend or expel a student; provided that these rules

shall, at a minimum, provide for (1) prior notice of the charges and the wit-

nesses and evidence to be relied upon by the administration; (2) a hearing where

each side may present evidence, the hearing to be prior to the suspension or

expulsion unless there arc emergency circumstances; (3) the right of the student

to be represented by an attorney or other advocate of his or her choice; (4) the

right of cross-examination of witnesses; and (5) a decision by an impartial per-

son solely upon the evidence introduced at the hearing; and

(iii) approval by the Court of any rules as specified in paragraphs (i) and (ii) to

all students of the system and the posting of the rules in a conspicuous place

in each classroom.
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4. Require in preliminary and permanent injunctions that defendants, their agents and e:ploy-

ers take the following actions:

(a) notify all studens of heir right to distribute and receive leaflets, newspapers and

other written matt*q:is in an orderly and not substantially disruptive manner on the

grounds of or within (schools).

(b) expunge from the school records of the plaintiffs and all other persons similarly

situated mention of any illegal disciplinary actions taken against them and the bases

for such actions;

(c) expunge from the school records of the plaintiffs and all other persons similarly

situated any zeroes or other penalties imposed as a result of any illegal disciplinary

actions taken against them, furnish plaintiffs remedial help (if requested following

adequate notice) covering work missed during periods of suspension, allow plaintiffs

to make up work missed during Periods of suspension and make appropriate adjustments

to :grades;

(d) allow studentS and their parents to inspect all records, including the students'

permanent records, necessary to insure that there has been compliance with paragraphs

4(b) and (c).

5. Grant such other and further relief as the needs of justice may require.

This model was adapted from the complaint
in Vail v. Board of Educ. of Portsmouth
Sch. Dist., 354 F.Supp. 592 (D.N.H.),
informally approved but remanded for
additional relief, 502 F.2d 1159 (1st
Cir. 1973)

Mr
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Model Pleading No. 2

Pleading Alleging Violation of Freedom of Expression:

Symbolic Expression

1- This is a civil class action to secure and protect the rights of students' at

[name of defendant school], under the First and Fourteenth Amendments to

the United States Constitution, to: (a) peacefully display symbols representing their points of

view on the issue of or any other issue with which students

are concerned; and (b) due process of law in school suspension procedures (which affect the right

to continue an education uninterrupted).

2-6. [Same as paragraphs 2-6 in Model No. 14 pp. 375-76, supra]

7- By the acts set forth in this complaint, the defendant and their predecessors, employees

and agents have denied to plaintiffs, and the class of students plaintiff represent, rights under

the First and Fourteenth Amendments to the United States Constitution and 42 U.S.C.:',1983, in numer-

ous ways, including the following:

(a) punishing and threatening to punish students for exercising the constitutional right

to express themselves;

(b) engaging in conduct having the effect of chilling the exercise of the constitutional

rights to freedom of speech;

(c) refusing to permit plaintiffs to peacefully display, symbols representing their points

of view on any issue, so long as the display creates no substantial disruption of

normal school operations;

(d) suspending students from school, substantially interfering with their education and

stigmatizing then, without a prior hearing, thereby denying due process of law.

01
8. [Same as paragraph 8 in Model NO. 1, p. 376, supra]
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11:EREFORE, if;;

cVart:

vf perscas taoy dray

at: ; r4 para,,,raplis 1-2 in Model No. 1, p. 377, sunral

3. Preliminary and permanently enjoin the defendants, their agents, employees, successors

and 411 persc,7,-Is in 1,:tive ,Ilcert of participation with them from:

t.a) s' nding, pug:shin , harrassing or threatening studeats for wearing or displaying

t,:y:11-As of their views in an orderly and not substantially disruptive manner on the

grounds of or within the schools of the

(schvol system);

4', int.rfering with thy right of students to freedom of speech, including symbolic speech,

and, particularly, to wear [armbands, buttons or whatever is at,issue], in an orderly

ind not substantially disruptive manner on the grounds of or within the schools of

the [school system);

reyeirigg ,r u%dertald adv-nee approval of the wearing or display of symbols exerass-

ing a point of view;

(di [Same as wherefore clause, paragraph 3(d) in Model No. 1, p. 377. supra]

4. Reqoir, in pr..liminar) JaJ permanent injunctions that defendants, their agents and employ-

ees take the following actions:

(1) notify all students of their right to wear or display symbols expressing a point of

view in an orderly and not substantially disruptive manner on the grounds of or

within the schoks of the (school system);

(1,)-(d) [Same as wherefore clause, paragraphs 4(b)-(d) in Model No. 1, p. 378, sunra)

5. Grant such other and further relief as the needs of justice may require.

06
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Model Pleading No. 3

Pleading Alleging Violation of Right to Hear Speakers

J. This is a civil class action to secure and protect the rights of students at

(name of defendant school], under the First and Fourteenth

Amendment to the tailed States Constitution, LI,: (a) invite and hear speakers of their choice en

the campus of said school; (b) select speakers for appearanes on campus without prior restraint

or any restraint based upon the unpopularity of the views of the speaker, or any other reasons

relating to the content of the speech; (c) due process of law in the administration of the rules

governing the i Atation of speakers on opus at said school.

2-5. [Same as paragraphs 2-5 in Model No. 1, p. 375, supra]

6. [if applicable] All of said plaintiffs are members of

[name of sponsoring organization, if there is one], an [incorporated /unincorporated] association

composed of student members attending [name of defendant school)

and duly recognized as a campus organization by said school.

7. Acting in accordance with defendant's regulations pertaining to rules under which off-campus

speakers are invited to speak, plaintiffs

and [acting through the organization

requested permission to invite and hear a speaker, [name], on

[date], at (name of school]. A copy

of this request is attached hereto as Exhibit "A", and made a part of this complaint. On

[date) defendant [name] acting on behalf of

(school) formally denied said rerivest. Thu disapproval is attached as Exhibit "B" and made a part

of this complaint,

8. The proposed speech by [name of speaker] would in no way

constitute a clear and present danger of substantial harm to the orderly operation of the

[name of defendant school]. There is no reason to believe under all of the

facts and circumstances herein that during the course of said speech

[name of speaker] would advocate such actions as 1) the violent overthrow of the Government of the

United States, the State of , or any political subdivision thereof; or 2) the

wilifull damage or destruction, or seizure or subversion of the institution's buildings or other

property; or 3) the forceable disruption or impairment of, or interference with, the institution's

regularly scheduled classes or other educational function; or 4) the physical harm, coercion,

intimidation, or other invasion of lawful rights of the Institutions officials, faculty members or

students; or 5) any other material disruption on the campus.
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9. [Set forth the other pertinent facts.]

10. By the atts and prati,es set forth ii this complaint, the defendants and their predeces-

sors, employees and agents have denied to :Aaintiffs and the class of students plaintiffs represent,

rights under the First and Fourteenth Amendments to the United States Constitution and 42 U.S.C.

Section 1983, in numerous ways, including the following:

refusing to permit [name of speaker] to exercise his/her

constitutional right to free expression by refusing to permit himnter to appear on

campus to speak to students;

(la) preventing student plaintiffs from enjoying their constitutional right to hear the

views of the speaker, [name of speaker];

(k) engaging in conduct having the effect of chilling the exercise of the constitutional

rights to speak and to hear the speech of others;

(d) denying equal protection to the speaker, [name] by refus-

ing to permit him/her to appear on campus and speak while permitting numerous other

persons this right;

denying equal protection to the organization desiring to sponsor the speaker,

[name of organization], by permitting other

campus organizations to invite and hear speakers without restriction while barring

this organization's choice of speakers;

(f) applying an =constitutional system of prior restraint upon tht contemplated speech

of [name of speaker].

11. Unless enjoined by this Court., the defendants will continue to engage it. practices the

same as or similar to those alleged in this complaint, thereby irreparably injuring plaintiffs and

the class of students and speakers which plaintiffs represent.
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UHEREFORL, of tnemselves ar.d the cuss of persons the represent pray that

this Court:

1. Order that ails aLtiom be maintaiLed as a class action pursuant to Rule 23, Federal Rules

of Civil Procedure.

2. inter a leclaratory judgment that the acts and practices set forth in this complaint deny

to plaintiffs and Lte class of persons plaintiffs represeut rights under the First and Fourteenth

Attend:lents to the United States Constitution.

3. PreAlminarily and permanently enjoin the defendants, their agents, employees, successors

and all persons in active concert or participation with them from:

(a) refusing to permit [name of speaker] to exercise

his/her constitutional right tc free expression by refusing CO permit him/her to

appear on campus to speak to students;

(b) preventing student plaintiffs from enjoying their constitutional right to hear the

views of the speaker, [name of speaker];

(c) engaging in conduct having the effect of chilling the exercise of the constitutional

rights to speak and to hear the speech of others;

(d) denying equal protection to the speaker, [name] by

refusing to permit him/her to appear on campus and speak while permitting numerous

other persons this right.

(e) denying equal protection to the organization desiring to sponsor the speaker,

[name of organization], by permitting other

campus organizations to invite and hear speakers without restriction while barring

this organization's choice of speakers;

(f) applying an unconstitutional system of prior restraint upon the contemplated speech

of [name of speaker];

(g) refusing to permit other speakers to appear and speak on campus at the invitation of

plaintiffs or the class of persons they represent where the refusal is based upon

disagreement with the views of the speaker or organization sponsoring the speaker.

4. issue a temporary restraining order, preliminary injunction and permanent injunction di-

recting the Defendants individually and in their official capacity, and their agents, servants,

eivloyees and all other persons acting in concert with Defendants, to permit the invitation of

[name of speaker] to appear on campus and speak at the

invitation of plaintiffs, and permit plaintiffs and any other persons as may desire to attend and

hear the views of [name of speaker].
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3. ,7-er=ane- .' that Defendants, individually ono is their official
2

tieir azents, employees, and al! persons acing ia ,oneert with them, be

pr,Jalated fri-m any further interferen,:e with tare rights of students at

[defendant s-i.,,c1] t r pca,efully and hear 1.peehes made by speakers of their ubeiLe, pro-

vile,! that sitar :. .a=pus fa,ilitius are al.ailable. for suh purposes on the date that the assembly

=ay be ;--hoduled and pr,vid,J that roasonablo notho of suh assembly shall be given to the adminis-

trative oifi.iJIs .,i the s.boc,1 in order that adequate security and janitorial tasks =ay be accomr

plisbed.

#J. rq' st l i mil, rro.edural guidelines for the operation of the rules under whia.b student organi-

zativm. Jr..: individual students aaj requi..bt permission to invite and hear speakers of their choice

on ,a=pt, t insure that the rights of 71aintiffs and others similarly situated shall be fully

protek-ted and that due pr.,, ess shall be followed in the administration of these rules.

7. Grant Nueb other and further relief as the needs of justice =ay require.

This medel was adapted from the complaint
in Molpus v. Fortune, 313 F.Supp. 240 (N.
D.Miss. 1970), aff'd, 432 F.2d 916 (5th Cir.
1970) (Clearinghouse No. 16,924).
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Model Pleading No. 4

Pleading Alleging Violation of Freedom of

Right of Organization to Recognition

1. Pais hi a .Avil class a;;tion to secure and protect the rights of students at

[name of defendant school], under the First and Four -

teentn Amendments te the United States (.,onstitutian, to: (a) freely join together in association

with each other, and tc establish formal organizations receiving the same status, privileges and

recognition from [defendant school] as do other

student organizations; (n, to receive such status, pri.eileges and recognition without regard to the

unpopularity of views of the individual members or of the organization which they have formed;

(c) due process of law in the administration of rules sq.ttfng forth the status, privileges and

recognition of student organizations on ca pus.

. [Same 3S paragraphs 2-6 in Model No. 1, pp. 375-76, supra]

7. By the acts set forth in this complaint, the defendant and their

and agents :lave denied Co plaintiffs, and the class of students plaintiff

the First and Fourteenth Amendments to the United States Constitution and

numerous ways, including the following:

predecessors, employees

represent, rights under

42 U.S.C. 1983, in

(a) denying plaintiffs the right to associate with each other in a formal organization

enjoying the same status, privileges and recognition as arc accorded other student

organizations on defendant's campus;

(b) engaging in conduct having the effect of chilling the exercise of the constitutional

rights to freedom of speech and assembly;

(c) discriminating against plaintiffs' organization because of disagreement with the

views of plaintiffs, other members and the organization itself;

(d) denying plaintiffs these rights and privileges without due process of law.

8. [Same as paragraph 8 in Model No. 1, p. 376, supra]
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IIIEREFORE, plaintiffs on behalf of themsves and the ...lass of persons they represent pray

that this Court:

1. Order that this action be maintained as a class action pursuant to Rule 23, Federal Rules

of Civil Procedure.

2. Enter a declaratory judgment that the acts and practices set forth in this complaint deny

to plaintiffs and the class of persons plaintiffs represent rights under the First and Fourteenth

Amendments to the United States Constitution.

3. Preliminarily and permanently enjoin the defendants, their agents, employees, successors

and all persons in active concert or participation with them from:

(a) refusing to permit plaintiffs to exercise constitutional rights to free expression

and assembly by refusing to give plaintiffs' organization the same status, privileges

and recognition as is given to other students' organizations on defendant's campus;

(b) engaging in conduct having the effect of chilling the exercise of the constitutional

rights to expression and to assembly for students generally at

[name of defendant school];

(c) discriminating against plaintiffs' organization because of disagreement with the views

of plaintiffs, other members and the organization itself;'

(d) denying plaintiffs their rights of expression and assembly without due process of

law in the administration of the rules regulating campus organizations.

4. Grant such other and further relief as the needs of justice may require.
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Model Pleading No. 5

Pleading Alleging Statute (or Rule)

Unconstitutionally Vague and Overbroad

1-8 (a)-(h). [These paragraphs may follow the appropriate model above, depending on the sub-

stantive rights which are impeded in the overbroad statute or rule. The numbering and language here

corresponds with Model No. 1. If a statute is challenged, it may be necessary for the complaint to

request that a three-judge court be convened. See paragrarh 3, Model No. 10, p. 404, infra.]

8(g). enforcing [citation to statute or rule], which

Is invalid on its face and as applied as Including both speech and other activities which are prb-

tected under the First Amendment as well as that which may be lawfully regulated by defendant

school. A copy of [statute or rule] is attached as Exhibit "A" and

made a part of this complaint.

or [optional provision]

8(g). enforcing [citation to statute or rule], which

is too vague and indefinite to fairly inform students of the instances in which they will be subject

to suspension, and which is overly broad in its application to students wishing

[state protected activity students wish to pursue, e.g

"peacefully to distribute literature in the schools."]. A copy of

[statute or rule] is attached as Exhibit "A" and made a part of this complaint.

[The same language can be added to paragraph 7 of the WHEREFORE clause of Model No. 1; or the com-

parable paragraph of other models.]

adapted from the complaint in Mello v.
School Comm. of New Bedford, Civil No.
72-1146 (D.Mass. Apr. 6, 1972) (temporary
restraining order) (case settled there-
after)
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Model Pleading No. 6

Pleading Alleging Violation of Right to Privacy:

Search and Seizure

Plaintiffs

v.

Defendants, individually
and in their official
capacity

COYXLAINT

Civil Action

1.- This is a civil class action to secure and protect the rights of the plaintiff under the

Fourth and Fourteenth Amendments to the United States Constitution: (a) to be free from searches

of their persons or personal space by school officials without probably cause for such a search,

(b) to be free from searches of the lockers assigned to him for his personal use by school officials

without probable cause for such a search, (c) to have safeguards in school disciplinary procedures

which insure their fairness.

2. In addition, this is a suit on behalf of individual plaintiffs

and [names], to enjoin their unlawful

expulsion [or suspension of days) zfrom [defendant school)

and to obtain reinstatement as students therein.

3-6. [Same as 2-6 in Model No. 1. p. 375, supra]

7. [Set forth the time, date, and other details of the search.)

8. The defendants, [named]

acting under color of their authority as administrators for the defendant school board approved and

authorized said search prior to its execution.

9. The said search was made without either a warrant or probable cause and was undertaken

without permission from the plaintiffs, thus making it unreasonable and in violation of the Fourth

and Fourteenth Amendments.
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11.221r4 re,;ala , a i opy of which is atta..hed as Exhibit "A", and ru-de a

part of this ,.o=plaint, actLorizes a scar,h without either a warrant, probable cause or permission

of those being searched, and therefore violates plaintiffs' rights under the Fourth and Fourteenth

Amendments.

11. As a result of said search and based upon tertain quantities of marijuana discovered in

olaintifts' toLker [and /or upon their persons] in the wurse of the search, defendants brought

charges against plaintiffs for violation of school board ray regarding the possession

of marijuana, a copy of which is attached as Exhibit "B", and made a part of this complaint.

12. As a result of the discovery of said marijuana defendant

[name of scnol official' ordered plaintiff expelled from school for the remainder of the school

year.

13. [Facts of due process allegations. See Model Complaint No. 10, pp. 404-11, infra)

IL. Plaintitis contend that the facts alleged herein prove that defendants, acting under color

of state law, nave expelled him from high school by illegal and unconstitutional means as follows:

(a) The school board regulation authorizing a search without a warrant, probable cause

or consent is a violation of the Fourth and Fourteenth Amendments.

(b) The search described in paragraph(s) 5-8 violated plaintiffs rights under the Fourth

and fourteenth Amendments.

(c) Plaintiffs were found guilty of violating school board rules against possession of

marijuana based solely upon evidence obtained as a result of the violation of his

Fourth and Fourteenth Amendment rights described herein.

(d) Plaintt;iz were denied their fundamental procedural due process rights by being found

guilty of possession of marijuana and suspended from school without being afforged:

(1)-(5) [Set forth infirmities in procedural system. See Model Complaint No. 10j

tz

15. If tne relief prayed for is not granted plaintiffs will be irreparably injured in that they

will be expelled from high school for the remainder of the school year, will be subjected to public

humiliation and embarrassment, will lose credit for work completed during the current school year,

and will have their chances for entrance to college and future employment opportunities reduced.
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WDER£FORE plaintiffs pray Limp this Court:

or.
1. Enter declaratory ju --nr that the search undertaken by defendants is illegal 'and uncon-

tstitational;

2. Enter a declaratory judgment that the school board regulation authorizing such a search

is ..n constitutional;

3. Preliminarily and permanently enjoin defendants, their agents, employees, successors and

all persoas in active concert or patticipation with the= from

(1) expelling plaintiff from school on the basis of any evidence discovered in the course

of an illegal search or the fruits thereof;

(b) expelling plaintiff from school without affording hi= procedural due process (See

Wherefore Clause, paragraph 3(d)(ii), Model Pleading No. 1, or See Model Pleading

No. 10.]

4. [Wherefore Clause, Paragraph 4(b), Model Pleading No. 1, p. 378, supra]

5. Wherefore Clause, Paragraph 4(c), Model Pleading No. 1, p. 378, supra]

6. [`therefore Clause, Paragraph 4(d), Model Pleading No. 1, p. 378, supra]

7. Grant such otaer'and further relief as justice may,-require.

Adapted from the complaint in Smyth v:
Lubbers, 398 F.Supp. 777 (W.D.Mich.
1975)(Clearinghouse No. 13,702)(dormitbry
search case)
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Model Pleading No. 7

Pleading Challenging School Fees

[Alleging a violation of the State Constitution and the Four
teenth AMendment to the U.S. Constitution where a school dis-

trict Char.,ms fees'[

1. [Identification of parties, jurisdiction, etc. Federal Court jurisdiction

is based on 28 U.S.C. 1331, 1337, 1343; the claim arises under the Fourteenth Amendment, 42

U.t.C. 1983 and 1988; the Court is empowered to grant declaratory relief by 28 U.S.C. 2201

and 2202.]

2. [Statement of facts.]

3. [Class Action Allegation] The plaintiffs bring this action on behalf of

themselves and all persons similarly situated. Plaintiffs represent a clasi of persons

whose children attend 's (defendant's) schools and are

charged compulsory fees as incident to attendance at school or as an incident,to full

access to [essential]` educational 'benefits made available by the

(defendants): In addition, , plaintiffs, who are too pi:tor to

Tj

pay fees, represent a separate class of persons whose children attend

`s [defendants`] schools and are financially unable to pay the fees and

whose children have been denied benefits of the educational services offered by (defendants).

Finally, plaintiffs (persons who have been penalized for failure

to pay fees) represent a separate class of persons whose children have been penalized for

their failure to pay fees. Plaintiffs are members of this

that joinder of all members

latter group are too poor to pay fees.

The members of the respective class are so numerous

is impractical.

at
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The luestion of law and fact ender the Fourteenth Amendment to the United

States Constitution are common to [plaintiffs too.poor

to pay fess) 4nd the class of persons which they represent. The questions of law.and

fact ender the state statutes are common to [plaintiffs

whose children have been penalized] and the class of persons they represent. In addition,

the claims of the named plaintiffs are typical 'f the claims of the class and they will

and adequately protect the interests of the class. Defendants have acted or refused

to act on grounds generally applicable to the elms, thereby =dicing appropriate final

injunctive and declarator4 relief with respect to the class as a whole. The questions

of law and fact common to the members of the class also predominate over any questions

affecting, only individual members, and a class action is superior to other available methods

for the fair and efficient adjudication of the controversy.

4. [Statement of Claims under the Federal Constitution, Equal Protection

Clause] [plaintiffs too poor to pay fees] and the class of

persons they represent are financially unable to pay the required feeS. Defendants have

singled out this class of persons and denied their children the full benefits of educa-

tional services made available to wealthier children by the defendants, in violation of

the Equal Protection Clause of the Fourteenth Amendment to the United States Constitution.

[If there is an equal protection clause in the state constitution this should
bs contained in an additional cause of action similar to the above.]

5. [State action only; statement of claim under state constitutional provisions]

[The sections requiring free schools or common schools, any sections which give children a

right to education, and related statutory provisions should be cited; if a state constitution

provides for common schools it should be also noted that "The courts have decided, and the

original definition requires, that common schools be public schools which are free of all

charges."]
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The defendants' fees policy places a charge on a portion of the school system's

educational services, which (applicable provisions of state

laus of constitution) require(s) to be provided free of charge. In addition, the defendants'

fees policy operates as an incidental charge, or admissions fee, for sone students, and

results in a denial of access to all educational benefits, which the

[state laws or constitution] requirelsi be provided free of charge.

6. (State action only; statement of ultra sires claim( The defendants, as

public ofticials,.have only the power and authority expressly granted or fairly implied by

the state legislature. The authority to charge school fees has not been granted. There

is no statute expressly authorizing the fees policy and it cannot be fairly implied from

other statutes which grant defendants authority. Therefore, the defendants' fees policy

exceeds their statutory and is ultra wires.
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7. WHEREFORE, on behalf of themselves and all others similarly situated,

plaintiffs respectfully pray that this court:

(a) Enter a judgment that the defendants' fees policy violates the Fourteenth

Amendment to the United States Constitution on its face and as applied;

And preliminarily and permanently enjoin the defendants and their agents

from requiring plaintiffs fnames of those too poor to pay fees] and the

class of persons they represent -- those who are financially unable to pa;

the required fees -- to pay school fees as a condition to receiving any

element of the educational services offered by the defendants, or as an

incident to attendance at any of the defendants' schools.

(b) (State action only] Enter a judgment that the fees policy violates the

state constitution,' sections and permanently enjoin the defen-

dants and their agents from requiring plaintiffs and the class of persons

they represent to pay school fees for any element of educational services

offered by defendants, or as an incident to attendance at school.

[State action only] Enter a judgment that the fees policy and punishment

thereto exceed defendants' statutory authority and permanently enjoin the

defendants and their agents from punishing plaintiffs and the-class of

persons they represent.

(d) [Optional, depending on circumstances] Award damages to plaintiffs who

have paid unauthorized and invalid fees since [September, 1970], valued

at $

(e) Granting such other and further relief as the needs of justice may require.
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Model Pleading No. 8

Pleading Alleging Sex Discrimination:

Access to Courses

IMOdified Copy of Petition for Writ of Mandate filed in
Della Casa v. Gaffney, Civil No. 171673, Superior Court,

California,, Nov. 8, 1972]

TO THE HONORABLE JUDGES OF THE SUPERIOR COURT, STATE OF CALIFORNIA, COUNTY

OF SAN MATEO:

ROSA DELLA CASA, petitioner herein, respectfully petitions for a Writ

of Mandate and in support of said Petition alleges:

INTRODUCTION

I. This is an action to compel respondents to permit petitioner and similarly

situated female students enrolled in the South San Francisco City High School to enroll

in auto mechanics vocational courses offered to students at South City High School.

Respondents have refused and continue to refuse to admit petitioner and other female

students to enroll in said courses solely on the basis of their sex, in violation of

state and federal constitutions, laws and regulations.

PARTIES

II. Petitioner is, and at all times mentioned herein was, a minor female of the

age of 16 years and a student at the South City High School in the South San Francisco

Unified School District.

III. JOSEPHINE DELLA CASA is the mother and duly appointed Guardian ad Liters of

petitioner, by and through whom petitioner brings this action.

IV. Respondent THOMAS J. GAFFNEY is, and at all times mentioned herein was,

Principal of the South City High School, charged with the following functions by 5 Cal.

Admin. Code §5800(m):

To serve, under the governing board . . .for] superintendent of the

district as chief executive officer of one or more schools, with total
responsibility to manage all affairs of the school, including general
control and supervision of all certificated and classified employees
assigned to serve in the school.
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1

orient ,:IEL t is, and at all timAis mentioLed herein sass, :7,uper-

Inrem4ent of the :'ouch an Francisco Cnifiee School District, charged with the folloiw,

functions by 7# Cal. Admin. Code JOSOn(a):

Under ch direction of a governing hoard to assume total responsibility
under smch board, to manage and direct all affairs of the school dis-
trict, includirm reneral control of all certificated and classified
employees of the district.

VI. Respondents LORRAIEE COOPER, JAMES C. CHRISTENSEN, JOHN F. DILLON, LEO L.

E:-:ERINI, LEO PADREDDI1 are the duly elected members of the Board of Education of the South

San Francisco Unified School District. ,The respondent BOARD OF EDUCATION is the statutory

agency char,:ed with the duty of operating public schools within its political jurisdiction,

and pro-ulzating necessary rules and regulations controlling student conduct, pursuant to

8921 of the California Education Code.

VII. Respondent WILSON RILES is the Superintenant of Public Instruction, the

Chief Executive of the California State Department of Education, and is charged, among

other duties, with the duties of supervision and control over local school districts and

boards of education and the enforcement of the federal and state laws, including the rele-

vant requirements of the constitutions of the United States and of the State of California.

VIII. Petitioner does not at this time know the names or capacities of respondents

DOES ONE through TWENTY, inclusive, and will amend this Petition as soon as said names and

capacities are ascertained.

CLASS ACTION

IX. Petitioner brings this action individually and on behalf of all other similarly

situated minor female students enrolled at South City Hig:: School who have been denied the

righeto enroll in automotive` mechanics vocational coursas solely on the basis of their sex.

Said class members are too numerous to be named and broubht before this Court as petitioners.

STATEMENT OF THE CASE

X. In April of 1972, when students at South City High School were signing up for

fall semester courses, petitioner requested that she be admitted to Auto Mechanics I, the

elementary auto mechanics vocational course offered by the South City High School. Petitioner

was advised by her school counselar, Mrs. Bjorklund, that female students were not permitted

to enroll in such classes because of their sex.
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Xi. Inmediately tl.ereafter, petitioner consulted with Mr. Tyler, head counselor

at south Cit! :t!-..h School atd Mr. Zaro, assistant principal of south City High School, and

advised them of her desire to enroll in Auto MeChanics. Both Mr. Tyler and Mr. Zaro in-

formed petitioner that female students would not be admitted to these Liss e there

was insufficient room to accommodate all the male students who desired to in these

classes. petitioner inquired whether female students might be placed upon a waiting list

for enrollz.ent in auto mechanics courses and was advised rhat the school's policy was not

to admit Girls to auto mechanics courses.

Xii. Petitioner Thereupon circulated a petition signed by approximately forty

ier!ale students enrolled at 4outh City High School indicating that each such student was

desirous of enrollin in alto Mechanics l and requesting that they be permitted to enroll

in such class irrespective of their sex. Said petition was presented to Mr. Tyler,and 'Jr.

XIII. Mr. Zaro advised petitioner that similar petitions had been presented to

the school administration previously but that the policy was that girls would not be per-

mitted to enroll in auto mechanics vocational classes.

XiV. Thereafter, petitioner contacted the ACLU of Northern California. On

July 12, 1972, ACLU counsel wrote to respondent GAFFNEY on petitioner's behalf, calling

his attention to criticism of sex discrimination in public schools by the Governor's Ad-

visory Commission on the Status of women in 1971. Said letter requested the petitioner to

be permitted to enroll in Auto Mechanics. Copies of said letter were sent to respondents

WILSON RILES and PAVE NIELSEN. A true and correct copy of said letter is attached to this

Petition as Exhibit "A" and incorporated by reference as if fully set forth herein.

XV. On or about August 24, 1972, respondent GAFFNEY replied to the above men-

tioned letter. Respondent GAFFNEY justified his refusal to permit petitioner or other

female students to enroll in Auto Mechanics courses on the grounds there was limited space

available and that since auto mechanics is still a predominantly male occupation, rale

students must be given preference over female students. A true and correct copy of said

letter is attached to this Petition as Exhibit "B" and incorporated by reference as if

fully set forth herein.
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CAUSE OF ACTION

XVI. As a direct and proximate result of the aforesaid conduct of respondents,

petitioner is being denied an educational opportunity equal to that offered to her male

counterparts at South City High School. This denial abridges petitioner's fundamental

right to an education, and is the result of a sex based classification which violates

petitioner's constitutional right to equal protection of the laws.

XVII. As a further direct and proximate result of the aforesaid conduct of re

spondents, Section 18 of Article XX of the California Constitution, B81054, 5015, 6252 and

8376, and Title 5 85480 of the California Administrative Code have been and are being

violated.

'VIII. Petitioner has exhausted all informal means of reviewing respondents'

policy and has no administrative remedies to exhaust.

XIX. Petitioner has no adequate remedy at law, in that respondents, unless the

Court's writ issues as prayed, will continue to deny petitioner's admission into auto

tech.:Ili/CS vocational courses.

WHEREFORE, Petitioner prays:

(1) After a hearing on her motion for a peremptory writ, a peremptory writ of

mandate issue under the seal of this Court compelling respondents to permit petitioner

and those similarly situated to enroll in Auto Mechanics I;

(2) For costs of suit herein; and-

(3) For such other and further relief that the Court finds just.

C 'I
t5 I
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Plaintiff conplaiss of defendants as follows:

1. Plaintiff hereby re- alleges .nd incorporates by reference each and every

allegation of 7araeraphs I throwli XVIII., inclusive, of the foregoing Petition for

of Nandate,wherein plaintiff is referred to 45 petitioner and defendants are referred

to is respondents.

II. An actual controversy exists, in that plaintiff contends that:

(a) The refusal to admit plaintiff and those similarly situated to auto

mechanics vocational classes because they are female is a denial of

plaintiff's fundamental right to an education, and a violation of the

Equal Protection Clause of the Fourteenth Amendment to the United States

Constitution and of Article I, 9611 and 21, and Article XX, S18 of the

California Constitution.

(b) The refusal to admit plaintiff and those similarly situated to auto

mechanics classes because they are female violates the provisions of

California Education Code r11054, 5015, 8376, 6252, and Title 5, 55480

of the California Administrative Code.

LII. Plaintiff is informed and believes, so alleges, that defendants contend

that their refusal to admit plaintiff and other female students to auto mechanics classes

does not violate the Equal Protection Clause of the federal and state constitutions, or

any other provisions of law.

IV. Plaintiff has no adequate remedy at law, in that defendants unless enjoined,

will continue to deny plaintiff and other female students admission to auto mechanics vo-

cational courses at South City High School.
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UHEREFoRE, plaintiff prays as follows:

(1)C1For a declaration that defendants' refusal to admit plaintiff and other fe-

male s-udents to Auto Mechanics vocational courses violates the Equal Protection Clauses

of the Fourteenth Amendment to the United States Constitution, Article I, 5 §11 and 21, and

Article XX, §18 of the California Constitution;

(2) For a declaration that defendants refusal to admit plaintiff and other fe-

male students to auto mechanics vocational course violates M1054, 5015, 6252, and 8376 of

the California Education Code, and 5 Calif. Admin. Code 55480.

(3) For an injunction enjoining respondents from refusing to admit plaintiff and

those similarly situated to auto mechanics courses;

(4) For costs of suit herein; and

(5) For such other and further relief as the Court finds just.

Dated: November 11, 1972.

SUSANNE MARTINEZ
KENNETH HECHT
DOLORES A. DONOVAN
CHARLES C. MARSON
PETER E. SHEEHAN

By

SUSANNE MARTINEZ

Attorneys for Petitioner/
Plaintiff

consent order favorable to
plaintiffs filed on April 11, 1973
(Clearinghouse Review No. 9308)

See also the Petition for Writ of Mandate in Seward v. Della,
Civil No. 134173 (Calif.Super.Ct., Nov. 1972) (Clearinghouse
Review No. 16,922).
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Model Pleading No. 9

Pleading Alleging Violation of Substantive Due Protzss

Challenging Surveillance

1. This is a civil class action to secure and protect rights of public school

students, under the first and Fourteenth Amendments to the United States Constitution, to:

(a) freedom of expression without the chilling suspicion that they are under surveillance

by the police of when attending [defendant school]; (b) their

right of privacy, freedom from governmental interference in essentially personal matters;

and (c) freedom from arbitrary and unauthorized acts by city police and school officials.

This is also a civil class action on behalf of tax payers in the city of

who must support the illegal surveillance by police of students attending

public schools therein. [optional for state court cases, depending on state law on taxpayers`

actions.]

2. [jurisdictional allegations; for federal cases see paragraph 2, Model'No. 1,

p. 375, supra]

3-6. [See paragraphs 3-6 of Model No. 1, at pp. 375-76, supra.]

7. By the acts an4 practices set forth in this complaint, the defendants and their

predecessors, employees and agents have denied to plaintiffs, and the class of students plain-
.

tiffs represent, rights under the First and Fourteenth Amendments to the United States Consti-

tution and 42 U.S.C. Section 1983, in numerous ways including the following:

(a) threatening to punish students for exercising their constitutional

rights to freedom of expression-and assembly;

(1) engaging in conduct having the effect of chilling the exercise of the

constitutional rights to freedom of expression and assembly.

(c) deploying secret informers and undercover agents from the defendant police

department, and registering these agents as students,at defendant school,
. -

where they attend classes, public and private meetings, make reports to said

police department of discussions taking place at said public and private

meetings, and join student organizations at said school and report on the

activities of said organizations.
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(d) maintaining records and files, commonly designated as "polica dossiers"

containing information gathered through the above activities:.

(e) including in said "police dossiers" information which pertains to no

illegal activity or acts.

8. Unless enjoined by this Court, the defendants will continue to engage in

practices the same as or_similar to those alleged in this complaint, thereby irreparably

injuring plaintiffs and the class of students which plaintiffs represent.

1.-MEREFORE, Plaintiffs on behalf of themselves and the class of persons they

represent pray that this Court:

1. Order that this action be maintained as a class action pursuant to Rule 23,

Federal Rules of Civil Procedure [for federal cases).

2. Enter a declaratory judgment that the acts and practices set forth in this

complaint deny to plaintiffs and the class of persons plaintiffs represent-rights under the

First and Fourteenth Amendments to the United States Constitution [for federal cases).

3. Preliminarily and permanently enjoin the defendants, their agents, employees,

successors and all persons in active concert or participation with them from:

(a) threatening to punish studentS for exercising their constitutional rights

(b) engaging in conduct having the effect of chilling the exercise of the

constitutional rights to freedom of expression and assembly;

(c) deploying undercover agents at [defendant school];

(d) maintaining records and files ("police dossiers") on students and

organizations associated with said school where said records and files do not

pertain to illegal activity or acts;

(e) paying undercover agents for attending classes at and meetings of organizations

associated with [defendant school];

permitting or ordering undercover agents from the police department of

to join'organizations associated with [defendant

(f)

school].

4. Preliminarily and permanently enjoin the defendant

Police Department from expending or authorizing the expenditure of public funds of the
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City .,f for the purposes of deploying undercover agents

at th2 [defendant school], or to attend meetings of organizations

associated with said school, or to maintain records and files on students or organizations

associated with said school there said records or files do not pertain to illegal activities

or acts.

5. Require in preliminary and permanent injunctions that defendants, their

agents and employees take the following actions:

(a) Destroy ,all police'records and files compiled on students and organizations

associated with [defendant school], which have been

prepared with the assistance of information gathered through the illegal.

system of surveillance described in this complaint;

(b) expunge from police records of plaintiffs and all other persons similarly

situated any information which does not relate to illegal activities or acts

and which may have been obtained with the assistance of information gathered

through the illegal system of surveillance described in this complaint;

(c) allow students and their parents to inspect all records, including the

students' permanent records, necessary to insure that there has been com-

pliance with paragiaphs 5(a) and (6)..

6. Grant such other and further relief as the needs of justice may require.

[adapted from the taxpayer's complaint
in White v. Davis, Civil No. 0 32177,
(Super.Ct., Calif., June 14, 1972), .

decided in favor of plaintiff taxpayer,
13 Cal. 3rd 757 (Cal.Sup.Ct. 1975), and
discussed at p. 32,supra (Clearinghouse
No. 16,923).
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Model Pleading No. 10

Pleading Alleging Violation of Procedural Due Process

E.:met copy of the complaint filed in Coss v. Lopez, 419 U.S. 51,5
(1975)1

1. This is an action for injunctive and declaratory relief authorized by

Title 42 U.S.C. Section 1983 to secure rights, privileges and immunities established by the

First and Fourteenth Amendments to the Constitution of the United States.

JURISDICTION

2. The jurisdiction of this Court is invoked under Title 28 U.S.C. Section 1343 (3)

providing for original jurisdiction of this Cburt in suits authorized by Title 42 U.S.C.

Section 1983. The court is empowered to grant declaratory relief by Title 28 U.S.C. Sections

2201 and 2202.

3. Plaintiffs respectfully request that a three-judge Court be convened pursuant

to Title 28 U.S.C. Section 2281 in that plain-Ifs seek to enjoin the enforcement of a State

Statute by an officer of the State on the grounds that said statute and its implementation

violate the Constitution of the United States.
ow,

CLASS ACTION

4. Plaintiffs bring this action on their own behalf and on behalf of all other

students residing in the City of Columbus who are similarly situated and affected by the

policy and usage complained of herein. The members of the class on whose behalf plaintiffs

sue are so numerous as to make it impracticable to bring them all individually before this

Court. Th re are common questions of law and fact involved and plaintiffs' claim is typical

of the clai of the entire class. Plaintiffs fairly and adequately represent and will protect
s(

the interest of the class. Defendants have acted on grounds generally applicable to_plain-

i
tiffs' class. The questions of law and fact common to the members of the class predowinace

over any'questions affecting only individual members and s class action is superior to other
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available methods for the fair and efficient adjudication of the controversy.

DEFESDASTS

5. Defendant Herbert W. Williams is and was at all times material hereto the

Director of the Department of Pupil Personnel of the Columbus Public Schools.

6. Defendant Calvin Park is and was at all times material hereto the Principal

and Chief Administrative officer to Central High School.

7. Defendant Philip F. Fulton is and was at all times material hereto the

Principal and Chief Administrative officer of Mariom-Franklin High School.

8. Defendant Frank D. Mason is and was at all times material hereto the principal

and chief administrative officer of McCuffey Junior High School.

9. Defendant Harold H. Eibling is and was at all times material hereto Superintend-

ent of Schools of the Columbus Public Schools and is the executive and administrative officer

of the Columbus Board of Education pursuant to Section 3301.11 of the Ohio Revised Code.

10. The defendants [names], the members of the Columbus Board of Education are and

were at all times material hereto entrusted with the management and control ofsil matters re-

lating to the Columbus Public Schools pursuant to Chapter 3313 of the Ohio Revised Code.

CLAIM OF DWIGHT LOPEZ

11. Mrs. Eileen Lopez is the parent-and natural guardian of bright Lopez, a minor,

19 years of age on whose behalf she has filed suit. bright Lopez is in the 12th grade at

Central High School.

12. Lopez was suspended without prior hearing on the 2fith of February by defendant

Calvin Park, principal, Central High School. Lopez was advised of the suspension in writing

by a letter =ailed to hi= and received February 27, 1971. No return date was fixed in his

suspension. On March 1, 1971 Mr. and Mrs. Lopez were advised that they would have to appear

at the-Board of Education before Dwight Lopez could return to school.

13. On March 5, 1971 the School Board acting through defemdant Herbert M. Williams

delivered.a letter to Mr. A Mrs. Lopez advising them to appear March 8, 1971 at 8:30 A.M.

Because of a demonstration being conducted at the Board of Education offices that morning

neither Dwight or Mr. and Mrs. Lopez appeared at the Board-as scheduled. Ho new date has

been fixed for appearance before the Board. bright Lopez has not been advised of the complete

and specific reasons for his suspension, and no hearing has been held concerning being re=
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i.:.,tra1 and he is nein& denied an opportunity to continue his edu-

catism ttcre.

14. Following March 4, 1971 Mrs. Lopez called the School Board on several occasions,

as lid ner dau . e Alma Sio'sinson, but no new date was set for bearing. Mrs. Robinson there-

after wrote to tie sc hool hoar: on March 22, 1971 and by letter dated March 25, 1971 received

March 26, 2371 iron defendant, A.M. Uilliamn, Mrs. Lopez was advised that-since 'Dwight had

missed his appointment March 5, 1971 and had made na attempt to sake a new appointment, he was

granted Remission to report to the adult day school at Nelson Road.

15. To the date of the filing of this Complaint.no hearing has everbeen held in

Jwight Lopez's case and he has not Been_advised in writing the reason for his suspension or

expulsion from the regular day school of Central High School.

CLAIM OF BETTY JEAN CROME

. Mrs. martna Jean Adams is the .parent and natural guardian of Betty Jean Crowe,

a nor, 13 sears of age.

17. Hetty Jean Crone was suspended from school by defendant Frank Mason, principal

of McGuffey Junior High School. The plaintiff Betty Jean Crone was suspended from McCuffey

Junior High School, where she is a student in the 7th grade on the 8th day of March, 1971

without prior hearing. 1;etty Jean Crone was advised that she was to report to school with her

mother on March 15, 1971. rrs. Adams was unable to be with her daughter on readmission however

and that requirement was relaxed.

IS. Betty Jean Crone was readmitted to school on the 15th day of March and no hear-

ing was held on the reasons for suspension and said suspension has become part of her permanent

school record.

CLAIM OF RUDOLPH R. SUTTON .

19. Floyd 5..Itton is the parent and natural guardian of Rudolph Sutton, a minor 19

years of age on whose behalf he has filed suit. Rudolph Sutton is a student at Marion-Franklin

High School in the 12th grade.

20. Rudolph Sutton was suspended from school on the 15th day of March, 1971 for

a period of 10 days. By letter dated March 16, 1971 Rudolph Sutton was notified that he was

suspended until March 25, 1971 and that the Pupil Personnel Department would notify him of

further disposition of his case in a letter sent by Oscar Cill acting for the Defendant Fulton,
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principal of Marion-Franklin Digh School.

21. No hearing was ever held in the Sutton case and ca the 25th day of March upon

returning to Marion-Franklin, Rudolph Sutton, and his mother who accospanied him, were advised

that they would receive a letter in the mail concerning his case.

22. A letter dated that March 25, 1971 advised Mr. and Mrs. Sutton that their son

was "to report to South High School for balance of 1970-71 school year. (adjustment)" The

letter was signed by defendant H.X. Williams, Director Pupil Personnel. Plaintiff Rudolph.

Sutton has never requested a transfer from Marion-Franklin High School and no hearing or reason

in writing were given to Sutton prior to said notice of transfer. Rudolph Sutton believes said

suspension has become part of his permanent school record.

CLAIM OF TYRONE WASHINGTON

23. Mrs. Dollie Vance is the parent and natural guardian of Tyrone Washington, a

minor 18 years of age on whose behalf she has filed suit.

24. Tyrone Washington on the 15th day of March, 1971 was a student at Marion-

Franklin High School from which he was suspended for a period of ten days. In a letter dated

March 16, 1971 the parents of Tyrone Washington were advised of the suspension and that "The

Pupil Personnel Department of the Columbus Board of Education will notify you concerning a dis-

position of your case." No hearing was held prior to or subsequent to suspension.

25. By letter dated March 23, 1971 Tyrone Washington's parents were notified that he

had been summarily transferred to Mohawk Junior High School for the balance of the school year.

No transfer had been requested and ao hearing has been held concerning said transfer. Tyrone

Washington believes said suspension and transfer has become a permanent part of his school

record.

CLAIM OF SUSAN C. COOPER

26. Mrs. M. Katherine Cooper is the parent and natural guardian of Susan C. Cooper,

a minor 16 years of age on whose behalf she has filed suit. Susan C. Cooper is a student at

Marion-Franklin High School.

27. Susan Cooper was suspended from school without prior hearing for a period of

ten days on March 15, 1971. On March 17, 1971 Mrs. Katherine Cooper received a letter from

Oscar R. Dill acting on behalf of the defendant Fulton, principal of Marion-Franklin High
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School. No hearing was held prior to March 25, 1971 concerning said dismissal. iy letter of

March 16, 1971 Mrs. Cooper was advised of an 11:00 A.M. conference in Mr. Gill's office on the

date of Susan's return. Susan Cooper believes said suspension will become part of her pernan-

ent record.

CLAIM OF MORA! KAY PDX

28. Mrs. Delores Young is tie parent and natural guardian of Deborah Kay Fox, a

minor 16 years.oflage on whose behalf she has filed suit. Deborah Kay Fox is a student at

MarionSFranklin High School in the 10th grade.

29. On the 10th day of March, 1971 Deborah Kay Fox was suspended from school with-

out prior hearing for a period of ten days. On the 11th day of March, 1971 Mr. and Mrs.

Ulllian Young were advised of the suspension of Deborah Kay Fox until Friday March 19, 1971.

On March 19, 1971 when she attempted to return to school, Deborah Kay Fox was suspended until'

March 19, 1971 or "until contacted by Mr. Robert Carter or his representative regarding your

daughter's school placement". Miss Fox was advised personally by Mr. Kanner, as agent for

the defendant Fulton that she was not to return to Marion-Franklin.

30. No hearing has ever been held concerning said suspension and neither Deborah

Kay Fox or her parents have ever requested a transfer. Miss Fox believes the suspensions she

has received have become a permanent part of her school record Miss Fox vas advised on

March 29th that she has been transferred to South High School.

CLAIM OF CLARENCE L. BYARS

al, Mrs. Barbara. Byars is the parent and natural guardian of Clarence L. Byars,
)

a minor 16 years of age. Clarence L. Byars is in the 11th grade at Marion-Franklin High

School.

32. On the 15th of March, 1971, Clarence L. Byars vas suspended from school for a

period of 3 days. On the 17th day of March, 1971 the parents of Clarence L. Zyars were ad-

vised that Clarence was suspended and that he was to return to school on the leth day of March

1971. Mc harming %FP, ;field prior to his suspension and Clarence Byars was not informed in

writing of the reasons for his suspension until two days after it occurred and was never given

an opportunity to contest said suspension. Clarence L. Byars believe, ..4:14 suspension will

become part of his permanent school record.
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CLAIM OF CARL SMITH

33. Mrs. Veda Smith is the parent and natural guardian of Carl Smith, a minor,

18 years of age on whose behalf sue has filed suit. Carl Smith is a student in the 12th grade

at Central High School. Carl Smith was suspended from Central High School by the defendant

Calvin Park, principal, on the 26th day of February, 1971. Smith was advised of suspension on

February 27, by letter. No definite date of return was given to the plaintiff Smith and he

has been permitted to be in school only on one day since his suspension,,March 9, 1971. Smith

has been advised that he may not return to school until he talks to someone at the School Board.

*kliwaring has been held in his case since suspension February 27, 1971. Carl Smith continues

to be denied an opportunity to complete his schooling.

CLAIM OF BRUCE HARRIS

34. Freddie Robinson is the legal guardian and next friend of Bruce Harris on whose

behalf he has filed suit. Bruce Harris is a minor, 18 years of age and a student in the 12th

grade at Marion-Franklin High School.

35. On the 22nd day of March, 1971, Bruce Harris was suspended from Marion-Franklin

High School by Oscar Gill, Assistant Principal. No hearing was held prior to his suspension

and Harris was advised of the suspension by letter received March 24th, 1971. The letter ad-

vised Harris he was suspended until March 30, 1971 and that during the suspension "the Pupil

Personnel Department of the Columbus School Board will review with you the contents of the

letter of November 6, 1970".

36. When Harris returned to school on March 30, 1971, he was not readmitted aad

advised to make contact with the Pupil Personnel Department.

37. Harris remains out of school and believes said suspension will become part of

his school record.

38. Defendants have acted pursuant to Section 3313.66 of the Ohio Revised Code, the,

Administrative Guide of the Columbus Public Schools, and the Policy Statement in Discipline of

the Columbus Public Schools, none of which provides any standards for the exercise of school

administrators' disciplinary authority or fair proceedings through which a student has an

opportunity to challenge the proposed disciplinary measure.

39. On information and belief, there ari no other school rules or regulations

relied upon by defendants as authorized aforesaid disciplinary actions.
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40. Under color of State law Defendants have acted intentionally, deliberately,

and knowingly in violation of the First and Fourteenth Amendments to the Constitution of the

United States and _Title 42 U.S.C. Section 1933, rendering defendants liable to plaintiffs in

law and equity.

CAUSE OF ACTION

. Section 3313.66 of the Ohio Revised Cade, Section 1010.04 of the Administrative

Guide of the Columbus Public Schools, and the Columbus Policy Statement in Discipline provide

no ascertainable standards of conduct for violation of which high school students say be sus-

pended and expelled. Said statute, Administrative Guide, and Policy Statement are unconstitu-

tional because their vagueness and overbreadth deprive students of rights secured under the

First and Fourteenth Amendments to the Constitution of the United States.

42. Section 3313.66 of the Ohio Revised Code, Section 1010.04 of the Administra-

tive Guide of the Columbus Public Schools, and the Columbus Policy Statement in Discipline

authorize the suspension and expulsion of high school students without prior notice and a hear-

ing with such minimal rights as a written statement of the reasons for the proposed discipline,

the right to cross-examination, the right to pre-hearing discovery procedure, the right to sub-

mit relevant evidence and the right to be represented by counsel. Said statute, Administrative

Guide, and Policy Statement are unconstitutional because their lack of procedural safeguards

deprives students of rights secured under the Fourteenth Amendments to the Constitution of the

United States.

43. In the instant case defendants have effected suspensions, expulsions, and in-

voluntary transfers of students without prior hearings which comport with minimal standards of

due process. Defendants actions have been arbitrary, unequal and discriminatory in violation

of plaintiffs' rights secured by the First and Fourteenth Amendments to the Constitution of the

United States.

PRAYER FOR RELIEF

44. Wherefore, plaintiffs respectfully pray that this Court:

(1) Assume jurisdiction of this cause and convene a three-judge district Court

to determine the controversy pursuant to Title 28 U.S.C. Section 22817

(2) tater a preliminary and a final order pursuant to Title 28 U.S.C. Sections

2201 and 2202 and Rule 57 of the Federal Rules of Civil Procedure declaring that Section
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3313.66 of the Ohio Revised Code is unconstitutional.

(3) Enter a preliminary and a final order pursuant to Title 28 U.S.C. Sections 2201

and 2202 and Rule 57 of the Federal Rules of Civil Procedure declaring that the administrative

Guide and the Policy Statement on Discipline of the Columbus Public Schools insofar as they

relate to suspensions and expulsions are unconstitutional.

(4) issue a preliminary and a permanent injunction restraining the defendant, their

successors in office, agents and employees from further enforcement of the unconstitutional pro-

visions of their discipline policy and Section 3313.66 of the Ohio Revised Code.

(5) issue a preliminary and a permanent injunction ordering that plaintiffs' school

records be expunged of any notation of the aforementioned suspensions and that plaintiffs be

allowed to make up any school work or tests occurring during their absence from school.

(6) Maintain jurisdiction of this cause until such time as defendants establish

a hearing procedure in conformity with the requirements of the Fourteenth Amendment to the Con-

stitution of the United States.

(7) Award plaintiffs their costs and disbursements incurred herein together with

such further alternative relief as may seem just and equitable.
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Motion for a Temporary Restraining Order

1

Upon the complaint and the affidavits attached hereto, the plaintiff hereby moves

this honorable Court for a Temporary Restraining Order, enjoining the defendants, their agents,

employees, successors and those acting in concert with them from:

(1) Prohibiting plaintiff from distributing in school and on school grounds leaflets

and other printed material expressing views on political and other matters of

public co:cern;

(2) Punishing and threatening to punish students for exercising their constitutional

rights to free expression.

In support of this motion, plaintiff alleges:

(1) There is a substantial likelihood that the relief sought in his complaint for

a permanent injunction will be granted.

(2) Plaintiff is suffering and will continue to suffer irreparable hart- unless the.

Court grants the temporary injunction herein requested.

(3) The imperative public interest in freedom of expression supports plaintiff's

prayer for a preliminary injunction.

(4) The issuance of m preliminary injunction will not cause undue inconvenience

or loss to the defendants but will prevent irreparable injury to the plaintiff.

Plaintiff further requests a prompt and speedy hearing on this motion, to be sched-

uled as soon as practicable, and before [date requested). Such a hearing is desirable because

plaintiff will suffer irreparable injury if he is not assured of his constitutional right of

free speech. Plaintiff estimates that twenty minutes Will be needed for oral argument.
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Model Pleading No. 12

Motion for Restraining Order Pending Appeal

The plaintiff hereby respectfully requests the U.S. Court of Appeals,

Circuit, to enjoin defendants, pending appeal, (a) from barring plaintiff from distributing in

school and on school grbunds leaflets and other printed material expressing views on political

and other matters of public concern and (b) from punishing and threatening to punish students

for exercising their constitutional rights to free expression.

In support of this motion plaintiff alleges that:

(1) There is a substantial likelihood that the relief sought in his complaint for

a permanent injunction will be granted:

(2) Plaintiff is suffering and will continue to suffer irreparable harm unless the

Court grants the injunction herein requested.

(3) The imperative public interest in freedom of speech supports plaintiff's

prayer for a preliminary injunction.

(4) The issuance of a preliminary injunction will not cause undue inconvenience

or loss to the defendants but will prevent irreparable injury to the plaintiff.

These allegations are supported by the verified complaint and the affidavits sub-

mitted in support of plaintiff's motion for a temporary restraining order. The complaint,

motion fOr a temporary restraining order and affidavits are attached hereto and made a part

of this motion.

Pursuant to Rule 8 of the Rules of Appellate Procedure, plaintiff, at the hearing

on (date], first applied to the district court for a restraining order pending appeal, and

it was denied.
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